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Al Kolwicz

Boulder County Republican Party

2867 Tincup Circle

Boulder, CO 80305

303-494-1540

AlKolwicz@qwest.net
Al Kolwicz

Poll Watcher
2867 Tincup Circle

Boulder, CO 80305

303-494-1540

AlKolwicz@qwest.net
Ms. Donetta Davidson  


August 10, 2004


Secretary of State

1560 Broadway, Suite 200

Denver, CO 80202

BY FAX:   303-869-4861
Ms. Linda Salas





Boulder County Clerk

1750 33rd St.
Boulder, CO 80303

By FAX:  (303) 413-7750

Dear Secretary Davidson and Clerk Salas: 

It appears that the HART InterCivic vote counting system being used for the Boulder County 2004 primary election is not properly certified.

We hope that the Secretary of State and the Clerk will treat this notice more seriously than our 2003 notice.  Use of improperly certified equipment creates voter uncertainty and distrust of election results.

As you will recall, the vote counting system used for Boulder County’s November 2003 election was definitely not certified.  We reported this fact to the Secretary of State and the Boulder County Clerk before the election results were certified.  The 2003 vote counting system failed to produce trustworthy results and required an administrative recount of 100% of the votes.  The recount and the original counts did not match, and nothing was done about this.

Admittedly, our conclusion that the 2004 vote counting system appears to be not properly certified is based upon incomplete facts.

Our analysis relied upon the following data sources:

1. U.S. Election Assistance Commission – August 10, 2004

2. NASED Qualified Voting Systems – 12/05/2003 - Current

3. State of Colorado Voting System Vendor Affidavit of Certification – 7/13/2004

4. Help Screen on Boulder County’s HART InterCivic vote counting machines

5. Report on California’s HART InterCivic vote counting machines – 4/19/2004

We have not been able to obtain the following information:

1. Boulder County Acceptance Test Report for vote counting machines.

2. Certification credentials for each of Boulder County’s HART InterCivic vote counting machines.

3. Method to verify that the components of the Boulder County system are unmodified and identical copies of the components that were qualified, certified, and accepted.

Data are summarized in the attached chart and show the following:

1. As of May 2, 2004, NASED and the U.S. Election Assistance Commission show version 3.3 as the current version.  On May 19, 2004, Colorado certified what appears to be a down level version of the HART InterCivic vote counting system – version 3.1.  

2. The State of Colorado has certified SERVO version 2.0, but NASED has qualified version 2.0.10 which suggests that the version certified by Colorado is 10 levels behind.

3. Colorado bases its certification on 2002 Voting System Standards and NASED bases its qualification on 1990 voting System Standards.    

4. The Help Screens report that BNIP version 2.00.09 is being used in the Boulder County counting system, but California systems are using version 2.02.06 which suggests that the boulder County equipment is down level.

5. We cannot tell if the Windows version that was used for qualification and certification is the same as the Windows version being used in Boulder County.

Because there appear to be no standards for identifying versions or for signing components to ensure against modification after certification, it is possible that we simply misunderstand the data.  A more rigorous approach to component credentials and certification documentation is needed

On the other hand, if it is true that the HART InterCivic vote counting system being used for the Boulder County 2004 primary election is not properly certified, we hope that you will take whatever action is required.

Thank you in advance for your prompt attention to this matter.

Al Kolwicz 

Attachment:

cc:  
David Leeds, Chair, Boulder County Republican Party

Robert J. Corry, Jr., Esq., Law firm of Corry and Fellows, LLP

Brian Hancock, U.S. Election Assistance Commission
Al Kolwicz
2867 Tincup Circle

Boulder, CO 80305

303-494-1540

AlKolwicz@qwest.net
September 13, 2004

 

Donetta Davidson  


BY FAX:   303-869-4861

Secretary of State

1560 Broadway, Suite 200

Denver, CO 80202

SUBJECT:  NOTICE OF COMPLAINT

REFERENCES:

1. Follow up communications, September 10, 2004

2. Follow up communications, September 7, 2004

3. Follow up communications, September 3, 2004

4. Follow up communications, August 31, 2004

5. REQUEST procedures to consider revocation of certification, Kolwicz to Davidson, August 27, 004

6. REQUEST procedures to consider revocation of certification, Kolwicz to Davidson, August 26, 004

7. Potential certification problem with  HART InterCivic in Colorado, Kolwicz to Davidson, August 10, 2004

8. Certification Notice, Kolwicz to Davidson, August 10, 2004

9. HART Certification Analysis, Kolwicz to Davidson, August 10, 2004

Dear Secretary Davidson:

This is a formal complaint against the HART InterCivic electronic vote-tabulating equipment and the HART InterCivic election administration equipment.

1. The equipment appears to not be certified, CRS 1-5-601.5, CRS 1-5-614, 
CRS 1-5-615, and see attachments.

2. The equipment relies on ballot serial numbers that violate protections given by the Colorado Constitution, Article VII, Section 8, CRS 1-5-407(7), and CRS 1-5-615(1)(a).

3. The equipment fails to count votes correctly, CRS 1-5-615(1)(l).

4. The equipment fails to legally treat defective and incomplete marks, CRS 1-7-508(2).

5. The equipment contains software which enables it to use different rules for tabulating votes during the Logic & Accuracy Test from the rules used to tabulate votes during the election.  

6. The equipment fails to save and produce the records necessary to audit the system, CRS 1-5-615(1)(p).

7. The equipment fails to provide a secure and verifiable means to reconcile the quantity of ballots produced for the election by the ballot processing method used by the voting system, CRS 1-5-407(1.6).

8. Although we have not seen your records, we are concerned that software failures were not reported to the Secretary of State, 1-5-621(2).

In an effort to expedite a resolution of these matters, I briefly discussed the issue with Drew Durham and he recommended that I submit a formal complaint.  We understand that you will investigate this complaint, CRS 1-5-621.  Because this complaint is of highly technical matters, and because Secretary of State’s personnel are involved in some of the problems, we recommend appointment of a mutually agreeable third party to conduct the investigation.  We are prepared to discuss details in a fair and open investigation.

Because of the nature of the problems identified above, we ask that you, as Secretary of State, immediately order Boulder County to not use ballots containing non-removable serial numbers, and to not use the HART InterCivic equipment for vote-tabulation or election administration. 

Yours,

Al Kolwicz
Elections Representative, Boulder County Republican Party

Eligible Elector, Boulder County, Colorado

Executive Director, CAMBER  

cc:  
David Leeds, Chair, Boulder County Republican Party

Bill Eckert, Vice chair, Boulder County Republican Party
Robert J. Corry, Jr., Esq., Law firm of Corry and Fellows, LLP
Drew Durham, Colorado HAVA Director

Al Kolwicz

Boulder County Republican Party

2867 Tincup Circle

Boulder, CO 80305

303-494-1540

AlKolwicz@qwest.net
October 10, 2004

 

Ms. Linda Salas



By FAX:  (303) 413-7750

Boulder County Clerk

1750 33rd St.
Boulder, CO 80303

RE:  
Ms. Salas to County Party Chairs, September 9, 2004 {Actually October 8 or 9th]
Dear Ms. Salas:

The Boulder County Republican Party is prepared to assist with the election.  We are also prepared to perform our independent oversight duties.

Party election judges and workers

In your letter, you ask for the names of judges for Election Day, but have not asked for party members to serve in other phases of the election including judges and workers for absentee and early voting, vote count operators and resolution board, duplication board, and other administrative tasks.  In our letter of September 28 we asked you to identify all such positions that have not been appointed by the Republican Party Chair. 

Logic & Accuracy Test

You ask for two representatives for the Logic & Accuracy Test.  There is no requirement in the statutes for two representatives.  Will you please explain in detail why you request two representatives, and what each would be doing?

You propose that the test ballots will be voted on site.  We do not agree to this change to CRS 1-7-506 (2).  The methodology we use to develop tests takes time and thought and equipment.  Once the test ballots and answers to our questions are in hand it will require us about a week to design the tests and mark the test ballots.  

You have not responded to our September 23 request to review the ballots and the list of ballot styles.  You propose 25 test ballots, which is the minimum.  Twenty-five ballots might suffice for an election where there are only a few ballot styles, and only a few precincts.  Boulder County has many ballot styles and 228 precincts.  Twenty five ballots are not adequate to conduct a meaningful test.    

In the procedure, it is suggested that the clerk will pick the precincts and splits.  This is not acceptable test procedure.  The test developer must select the subset of conditions to be tested. 

The procedure suggests that the Clerk will not be compelled to follow the same schedule and procedure for developing tests as the parties.  This is not acceptable.  

The procedure you have described says that “ballots will be voted in a normal manner and not defaced in any way.”   

A test deck designed to your constraints will not test the counting system for the real conditions of an election – the real ballots that will be counted.  Normal marking of ballots does include what might be called defacing.  For example, some voters may write notes on the ballot.  Some may scribble out the ballot serial number.  Some may accidentally mark over some portion of the bar code.  Some may circle or mark their vote using a mark other than filling in the square.  It is the intention of the LAT to discover whether or not the vote counting system counts votes as required by the law.  One of the main roles of testing is to test the unusual to ensure that the unusual cases are handled correctly.

Nor have we found in the law or election rules anything that would require us to produce unrealistic (perfectly marked) test ballots rather than the type of ballots that are to be expected in the actual election.  Moreover, a test that cannot approximate the actual conditions is meaningless, and not a test at all.

You have not responded to the Logic & Accuracy Test questions we have submitted.  In our memo of July 29, we asked for 17 items required to prepare and conduct the LAT.  In our memo of August 5, we raised additional issues and requirements.  Any Party taking the LAT seriously will need this information before they can proceed.

Proof is required that each vote on each individual ballot is correctly interpreted.  Otherwise there is no way to determine if the system is interpreting individual votes correctly.  This proof could be a file containing the individual record of votes interpreted from the corresponding ballot.

The procedure describes counting and the MBB.  There are problems with either the process or the description of the process, because it appears that key steps are missing.  For example, the procedure does not describe how the TALLY system will be tested to ensure that it accurately consolidates votes from all of the scanning systems and from all ballot sources.  This is, after all, its principal function.  During the primary canvass, we discovered that the system does not properly account for duplicated ballots.  Duplicated precinct votes wind up in the early voting totals.

In our letter of September 23, we ask to review your plan for testing the accuracy of the other voting system components, and proof that the vote counting system is certified.  You have not responded. 

Republican members of the resolution board reported that the actual Primary ballots were counted using different software and procedures than those used to count the “test” ballots during the LAT.  For example, during the LAT a circled box was reported to the resolution board for interpretation.  During the actual election, circled boxes were for the most part not counted.  This is not acceptable.  We must have your assurance that the software and procedures used to count the ballots during the LAT will be identical to the software and procedures used to count the votes for the live election.

As you know, the Secretary of State is investigating a complaint that requests de-certification of the HART equipment.  We hope that this will be resolved before the LAT.  If it is not resolved until Election Day, what plan do you have for counting?

We do not understand the rationale for placing the parties’ test ballots in your custody for two days before the LAT.  Will you please explain the rationale?  

In the procedure, you propose isolating the three LAT executions using a “trick” that would prevent the parties from testing provisional, emergency, and duplicated ballots.  The LAT should not be so restricted.  To do so would leave open to uncertainty whether the entire system correctly counts and reports votes.

Attached is a partial index of LAT communications.  Many issues remain unresolved.

Canvass

You ask for two Republican representatives for the Canvass Board.  There is no requirement in the statutes for two representatives.  Will you please explain in detail why you request two representatives, and what each would be doing?  The law assigns the authority for appointment of canvass board number and members to the Party Chair, see CRS 1-10-101 (1a).  

Boulder County Republicans would agree that there should be three signatures on the canvass report:  the representative appointed by the Republican Party, the representative appointed by the Democratic Party, and the Clerk and Recorder.  The report should be in the form of an oath that affirms that the signer has verified each of the three requirements, or that the signer was unable to verify the three requirements.

The General Information you attached to your letter contains quotations, which we do not comment on, and several assertions with which we disagree.

Duties of the canvass board. CRS 1-10-101.5.

The canvass board shall reconcile the ballots cast in an election to confirm that the number of ballots counted in that election does not exceed the number of ballots cast in that election.

The canvass board also shall certify the abstract of votes cast in any election.

To reconcile the ballots cast and the ballots counted requires that the canvass board perform the following tasks:

1. Verify the number of ballots cast from each source.

2. Verify the number of ballots counted from each source.

3. Subtract the number of verified ballots counted by source from the number of verified ballots cast by source.

To certify the abstract of votes cast requires that the canvass board perform the following tasks:

1. Verify that all ballots cast have been fully secured and correctly qualified.

2. Verify that the votes cast are correctly interpreted.

3. Verify that all votes cast are correctly counted for each candidate, for each precinct, and for each voting method.  And verify that all over and under votes are correctly interpreted and counted.   To verify that votes cast are correctly counted may require inspection of the absentee and provisional ballot envelops, and duplicated ballots.

In order to make it possible to complete this work in the required timeframe, the clerk should make all data available in electronic files (not PDF files).  Also, the clerk should provide each canvass board member with computer equipment to access and analyze the files (EXCEL, WORD, ACCESS, and INTRANET for statute access, printer and scanner.)  In this way searches, summaries and comparisons can be automated.  Restricting the canvassers to working with printed reports, when the data is available in the computer, unnecessarily restricts the ability of the canvass board to perform its duty.

According to Election Rule 8.10, Media Observers may be present to witness the processing and counting of provisional, mail, and absentee ballots. We found no rule or law prohibiting the use of recording equipment, and believe that in the spirit of transparency it is best to admit audio, video, and still recording equipment.  What reason would you offer to support prohibition of media observers?

Please notify Boulder county Republicans how many Republican positions are to be filled so that we can recruit them from our membership.

Official party representatives must not be required to perform the duties of the canvass board workers.  Each of the official party representatives of the canvass board must be free to observe the work of the workers, to deliberate amongst the other representatives, to call meetings of the workers of their party, to call meetings of the three-member board, and to participate in all policy-making decisions including the policy for “correcting” individual defects.  The party representatives should be able to create work requests for the workers.    

So as to not lose important canvassing information, it is necessary that each defect be identified and described on a data capture form before it is “corrected”.

Attached is a partial list of canvass board communications.  If it will be helpful, we will consolidate the relevant items into a new document.   These are issues and recommendations that should be considered and acted upon in order to make for a successful canvass.

We are pleased to meet with you and the Democratic Party representative at your earliest convenience.

Yours,

Al Kolwicz

Boulder County Republican Party

Election Representative

COPY:

Hillary Hall, Chair, Boulder County Democratic Party 

Bo Shaffer, Chair, Boulder County Libertarian Party 



David Leeds, Chair, Boulder County Republican Party

Robert J. Corry, Jr., Esq., Law firm of Corry and Fellows, LLP

Partial index of logic & accuracy test communications

July 24, 2004 – Kolwicz to Salas – Demand for anonymous ballot

July 28, 2004 – Kolwicz to Davidson – Election Complaint

July 29, 2004 -- Kolwicz to Salas – Request for details needed for LAT

July 30, 2004 – Kolwicz to Salas – Test transmittal and unresolved issues 

July 30, 2004 – Kolwicz – REPORT-1

August 2, 2003 – Kolwicz to Salas – Why was LAT discontinued?

August 2, 2004 – Kolwicz to Davidson – Why was LAT discontinued?

August 4, 2004 – Kolwicz to file – Discussion with Leeds

August 4, 2004 – Leeds to Wurl – Questions

August 5, 2004 – Kolwicz to Salas – Test transmittal and more unresolved issues.

August 7, 2004 – Kolwicz – OPINION

August 10, 2004 – Kolwicz to Salas – When will canvass board meet?

August 12, 2004 – McBurnett to Salas – Request for data

August 19, 2004 – Boulder County Republican Party -- RESOLUTION

Partial index of canvass board communications

March 25, 2004 Leeds to Salas – Appointment of Al Kolwicz as the Republican member of the Canvass Board

July 10, 2004 – Kolwicz to Salas – Request for election information

July 22, 2004 – Leeds to Salas – Repeat of appointment letter (March 25)

July 27, 2004 – Kolwicz to Salas – What plan are you referring to?

August 10, 2004 – Kolwicz to Salas – When is Canvass.  Please provide materials.

August 15, 2004 – Kolwicz to Salas – Repeat of August 10 request

August 16, 2004 – Wurl to Kolwicz – Per request of Leeds, Canvass start August 20

August 16, 2004 – Kolwicz to Leeds – What means Wurl “at request of Leeds”?

August 20, 2004 – Kolwicz – Canvass workers

August 20, 2004 – Kolwicz to Salas – Proposal to reach agreement on procedures

August 20, 2004 – Kolwicz – Thoughts about rules of governance

August 20, 2004 – Kolwicz – Canvass report day-1

August 22, 2004 – Kolwicz to Salas – Day-1 report is published on the BLOG

August 23, 2004 – Kolwicz – Canvass report day-2

August 24 – Kolwicz – Canvass report day-3

August 25, 2004 – Kolwicz to Salas – Republicans decline to approve canvass

August 25, 2004 – Kolwicz – Canvass report day-4

August 26, 2004 – Kolwicz to Salas – Challenge clerk’s right to appoint Republicans

August 26, 2004 – Kolwicz – Preliminary recommendations for improvement

Al Kolwicz

Boulder County Republican Party

2867 Tincup Circle

Boulder, CO 80305

303-494-1540

AlKolwicz@qwest.net
October 18, 2004

 

Ms. Linda Salas



By FAX:  (303) 413-7750

Boulder County Clerk

1750 33rd St.
Boulder, CO 80303

RE:  
Ms. Salas to County Party Chairs, September 9, 2004

Boulder County Republicans to Salas, October 10, 2004


E-mail to Ms. Salas, October 14, 2004
Dear Ms. Salas:

Because you have not provided answers to the questions we summarized in our October 10, 2004 letter to you, it will not be possible to prepare test ballots this week.  

We consider your refusal to provide us the requested information a violation of election law.  This letter is to serve as our notice of intent to file a formal complaint with the Secretary of State.
Yours,
Al Kolwicz

Boulder County Republican Party

Election Representative

COPY:

Hillary Hall, Chair, Boulder County Democratic Party 

Bo Shaffer, Chair, Boulder County Libertarian Party 



David Leeds, Chair, Boulder County Republican Party

Robert J. Corry, Jr., Esq., Law firm of Corry and Fellows, LLP
October 20, 2004

1. We have submitted questions that have not been answered.  When will these questions be answered?

2. We must verify that the Abstract of Votes is complete and correct, and that the number of ballots cast and the number of ballots counted is secure and verifiable.

3. We believe that 25 ballots are not sufficient to conduct a meaningful test.

4. We hope to choose our test ballots, rather than having them selected for us.  We hope to choose the ballot style and precinct of our test ballots.

5. We would like to prepare the tests in private, where we have access to our equipment and consultants.

6. We need to see the record of votes for each individual ballot in the test.

7. We need to verify that votes cannot be added, deleted or changed as they move through the system.

8. We must verify that absentee, early, precinct, provisional and emergency ballots are counted correctly.

9. During the canvass, we discovered that duplicated precinct ballots were not counted as precinct ballots.  We must verify that this will not happen.

10. During the primary, we discovered that votes were interpreted using different software and rules than the software and rules used for the LAT.  We want the assurances of the County Clerk that the procedures and software that we are testing during the LAT will be the identical procedures as will be used for the live election.

11. The draft election rules (9/30/2004) and hearing indicated that overseas ballots can be voted by FAX.  Is this the rule, and if so, we must verify that these votes are correctly counted.  The exposures are security, privacy, ballot duplication, and process.

12. The same rules also indicated that absentee ballots voted after Election Day, but received up to ten days after Election Day, will be counted.  If this is the rule, we wish to verify that these votes are correctly counted and that other, ineligible ballots are not counted.  The issue here is ballot control.

13. We must verify that each MBB is empty before using it, and secure throughout the entire process.  We must verify that the MBB from the original LAT has the identical contents to the MBB from each of the re-runs of the tests.

14. We must verify that the accumulation of votes from the six interpretation machines is correctly totaled by voting method and precinct and race and candidate, and over and under vote.

15. We must verify that the number of ballots cast is correctly counted.

16. We must verify that the number of ballots counted is correctly counted.

17. We hope to observe official and different Resolution board members on each machine, and ensure that only those who have received the standard instruction will serve as resolution board members.

18. We were told during the canvass that the ballot printer operation created multiple ballots with the same ballot serial number.  We must verify the ability to detect this and the procedure for repairing this.

19. We were told that the early voting ballot printer operations contain a flaw whereby multiple ballots can be printed for the same voter.  We must verify that this cannot happen, and if it does that the “extra” ballots will not be counted..

20. We understand that an eligible elector who does not provide ID may vote by provisional ballot.  This may affect the count of cast ballots.  We must verify that these cases are counted correctly.

21. We understand that an absentee voter may be issued a provisional ballot.  We must test all the variations on this condition.  (e.g. absentee ballot arrives after the provisional is voted.)

22. We must verify that votes are correctly counted when an eligible voter’s absentee ballot is voted by somebody else, and delivered late on election day, and the eligible voter requests a provisional ballot during early voting.

23. We understand that early voters may be issued a provisional ballot.  We must verify these variations.

24. We understand that a person who is not registered may be issued a provisional ballot.  We must verify that the person cannot vote more than once (e.g. vote in different counties.)

25. We must verify that the number of over votes and under votes is correctly counted and reported on the Abstract of Votes.  This is required for the canvass.

26. We must verify that the voter’s intent is honored by the vote counting system.

27. We would like to verify that the system prevents a person registered more than one time from voting more than one time.

28. We would like to verify that fraudulent signatures are detected by the absentee and provisional ballot workers.

29. We would like to verify that the number of ballots printed is secure and verifiable.

30. We must verify that when ballots from a single voter are intermixed with ballots from a different voter, that the votes are accurately counted

31. We must verify that a ballot with a missing page is counted correctly.

32. We must verify that a ballot with an obliterated serial number/bar code is accurately counted.

33. We must verify that a ballot with a slightly damaged bar code is correctly counted.

34. We must have assurance that the same data submitted by the Republican Party will be used for each and every execution of the test – no replacements, no additional comments.

35. We must verify that the LAT test databases are the same data bases used for the live election.

36. We want copies of all computer files created during the LAT including image files, record of votes files,, MBB files, tally files, and files containing the abstract of votes data as a file – not PDF.

37. We want copies of the poll book(s) for all voting methods, and we want copies of data files containing the poll book data.

38. We must verify the ballot printing control and audit mechanism correctly and securely accounts for all test ballots.

39. We must verify that the mechanism used to print test ballots and live ballots is identical.

40. What are the rules for resolving a disputed vote between the vote counting system and the test developer?

Boulder County Republican Party

Designated Election Representative
2867 Tincup Circle

Boulder, CO 80305

303-494-1540

AlKolwicz@qwest.net
October 20, 2004




Ms. Donetta Davidson  


BY FAX:   303-869-4861

Secretary of State

1560 Broadway, Suite 200

Denver, CO 80202

REF: Boulder County - Instructions to political parties – October 9, 2004

Boulder County - Logic & Accuracy Test instructions – October 9, 2004 

Boulder County - Canvass instructions –October 9, 2004

Boulder County Republicans - Response to Salas – October 10, 2004

Boulder County Republicans - Test objectives – October 20, 2004

Logic & Accuracy Test - part1 – October 20, 2004

Dear Secretary Davidson:

This is a formal complaint regarding the conduct of today’s Logic & Accuracy Test – part1.  

Because the next stage of this Logic and Accuracy Test is scheduled for Friday, October 22nd, we request immediate and independent investigation of this complaint.  For your information, there were two non-Republican poll watcher witnesses to today’s activities.
The Boulder County Republican Party and the Boulder County Clerk & Recorder fundamentally disagree on the meaning of:

CRS 1-7-506. Electronic vote-counting – test.

(1) (a) The designated election official shall have the electronic vote-counting equipment tested at each counting center in the manner prescribed in this section to ascertain that it will accurately count the votes cast for all offices and ballot issues. (Emphasis added).
This disagreement has made it impossible for the Boulder County Republican Party to comply with its duty under that same section:

(2) The designated election official shall give to the county chairpersons of the major political parties or their official representatives and to the county chairperson or official representative of any minor political party who notifies the designated election official no less than sixty days before the election of the party's desire to participate in the testing, at least twenty-five official ballots that are clearly marked as test ballots. The county chairpersons or their official representatives shall secretly vote the test ballots and retain a record of the test votes.  (Emphasis added).
For several months, the Boulder County Republican Party has attempted, in good faith, to engage the Boulder County Clerk and Recorder, Linda Salas, in a meaningful negotiation of Logic & Accuracy testing procedures.  The clerk has not responded to our many, many attempts to develop mutually agreeable testing procedures.  The Republican’s most recent attempts to communicate with the clerk are summarized in the October 10th and October 20th items referenced above.   

Instead of discussing the issues with us, the clerk has unilaterally dictated unreasonable restrictions on the political parties and has turned the Logic & Accuracy Test into a pending hoax.  The consequence of this hoax will be total loss of public trust in the general election results.  The clerk’s directives are documented in the three October 9th items referenced above.

Proceeding under the clerk’s directive will serve no purpose, other than provide the clerk a document which could be used to communicate the false public assurance that the vote counting system has been verified by the political parties and is trustworthy.  

Nothing is further from the truth.  Under the procedures mandated by the clerk, this test procedure will not verify the ability of the vote counting system to correctly count votes.  Furthermore, the procedure will create documentation which can be used to perpetrate a massive public deception, and humiliate the Boulder County Republican Party.
For example, of 228 precincts, the Republicans were permitted to test only 15.  Of 57 ballot styles, Republicans were permitted to test only 15.  At least one ballot style includes five ballot-faces, and Republicans were not permitted to test any ballot with five ballot faces.  [These facts are relevant because Boulder County printed and distributed sample ballots that contained the wrong candidates for the U. S. 4th Congressional race, demonstrating that errors in fact do happen with this system.] 
By working within the clerk’s mandated procedures, instead of our test development tools (which we were prohibited from using), we made several errors in creating our test.  We did not document the number of over and under votes by contest by precinct by voting method.  We did not distinguish between “voter intent” and “vote counting experiment expected outcome”.  We did not summarize votes by contestant by precinct by voting method, as are reflected in the results of the election.  While not explicitly required by the law, these data are required to verify the accurate count of votes.  The clerk denied our request for photocopies of the voted test ballots.
We have documented evidence that the Boulder County vote counting system tested by the primary election Logic & Accuracy Test was not the same as the vote counting system used to count the live votes.  Votes are interpreted differently by the real system and this fact is hidden from test personnel by the clerk’s procedure.

The vote counting system does not comply with Rule 27 - Rules Concerning Uniform Ballot Counting Standards.  
We can find no legal basis, and no professional basis, for the procedures dictated by the clerk.  In fact, we believe the procedures do not comply with the law and know that the procedures violate professional testing standards.  We believe that the procedures will guarantee creation and execution of phony tests that are totally inadequate to ascertain that [the voting system] will accurately count the votes cast for all offices and ballot issues. [CRS 1-7-506]

If the Republican Party does not comply with the clerk’s unilateral dictates, the Republican Party will not be permitted to perform its legally mandated public oversight responsibility.  [CRS 1-7-506]  Furthermore, the clerk has demonstrated a propensity to demagogue such a refusal by the Party, and to intimidate the Party and their representatives by calling upon the County Sheriff and the District Attorney.  The only way for the Republican Party to participate in the test is for the Republican Party to agree to engage in this repugnant public deception.  

The clerk is abusing her position of public trust by refusing to permit effective oversight of the vote counting system, and as a consequence the clerk is interfering with the conduct of this election.  

The clerk is forcing the Republican Party to choose between (1) aiding the clerk to perpetuate a hoax upon the public, and (2) withdrawing from performing the Party’s legally mandated election oversight responsibility.
In addition to the above, the clerk authorized a Libertarian Party candidate to mark test ballots.  Since candidates may not serve as watchers, we question the suitability of a candidate to mark test ballots.   Also, Green Party representatives were denied their request to mark test ballots.  [The Republican Party permitted the Green Party representatives to suggest a few tests which the Republican Representative marked onto some Republican test ballots.]  Test participants were required to choose between (1) refusing to sign, (2) waiting around with nothing to do for an additional two hours, or (3) committing possible perjury by falsely signing a seal log. 

Investigators should be advised that this complaint is associated with four unresolved election complaints:

1. July 28, 2004 – Multiple items including: non-secret ballot, no poll book, negligence in providing timely data, denial of access to independent oversight

2. August 27, 2004 – Falsification of canvass report.

3. September 8, 2004 – Colorado Open Records Request

4. September 13, 2004 – Decertification of HART InterCivic vote counting equipment.

We depend on your urgent attention to this complaint.

Respectfully,

Al Kolwicz

Boulder County Republican Party

Official Election Representative

cc:  
Linda Salas, Boulder County Clerk & Recorder

David Leeds, Chair, Boulder County Republican Party


Ted Halaby, Chair, Colorado Republican Party

Scott Russell, Political Director, Colorado Republican Party

Senate President, John Andrews, Colorado Senate

Robert J. Corry, Jr., Esq., Law firm of Corry and Fellows, LLP

October 25, 2004

Tom Halicki

Boulder County Elections

We have compared our expected results against the computer report and find differences.

We have made adjustments for the three (3) ballots that you pulled out of our test deck and still find differences.

The differences between our expected results (adjusted for pulled tests) and the computer results are as follows:

Bush -3

Coors -1

Salazar +1

Keenan +1

Savela -2

Traubman +1n

35N -1

36N -1

36Y +1

37N +1

BN +1

4AN -1

4BN -1

1BN -4

1CN -2

We have written to you regarding the tools we were unable to use, and a concern about procedure.

We are counting on your oral commitment that ballots with defects similar to those in the three ballots you pulled from our test will be duplicated and counted for the live election.

We are deeply concerned that you would run a Logic & Accuracy Test without ever running ballots from all 8 scanner/interpreter systems together in order to demonstrate that the TALLY system can accumulate votes from multiple systems.

We have explained that without physical evidence as to how each ballot has been interpreted, we recommend that the test be considered a failure.

Al Kolwicz

Boulder County Republican Party

Election Representative  

October 25, 2004  --  Supplement

Tom Halicki

Boulder County Elections

This is an election complaint.

Colorado requires that votes be counted in accordance with the voter’s intent.  

27.2 Uniform Counting Standards for Paper Ballots 
27.2.1 Judges counting ballots on election day shall take into consideration the intent of the voter. 

The HART InterCivic system does not comply with this requirement.  Furthermore, you have coerced independent counting personnel to violate the intent of the law; and through your action you are covering up a major defect in the HART system.

FAILED:  When we first compared our expected results to the results calculated by the computer, we found differences – documented to you October 25, 2004.

The differences between contestants on our expected results (confirmed by independent count) vs. the computer counts are:

Bush 


Expected 20


Computer 17

Difference -3

Coors


Expected 5


Computer 4

Difference -1

FAILED:  When independent counting personnel calculated the results by hand-counting the votes on our test ballots, they arrived at the same results as our expected results - for the two Federal races we examined.  

FAILED:  You denied our request that a new team of personnel be selected, and required the same team to perform yet another hand count.  They arrived at the same results as the first time, and the same as our expected results.  Using the same team to count again compromised this count.

You then changed the rules.  You required the same team to recount again, this time using a computer log to guide them.  They were no longer permitted to determine the voter’s intent.  Now they were instructed to count votes the way that the computer system counts votes – even though the computer might be wrong.  I did not see these results.

FAILED:  When I was finally provided a copy of a portion of a precinct level report, it contained two of the Republican test ballots.  I immediately identified a problem where the computer did not count votes the way that the computer rule said that it would count them.  Ballot #995 has a vote for Steve Bosley that is recorded inside of the box, and which is obviously a vote for Bosley.  It is not counted as a vote by the computer.  

Without the precinct level report, I would not have been able to identify this defect.  To improve our ability to verify that the computer is counting votes correctly, it is imperative that you provide us with a computer data file containing the results by precinct, by contest (contestant-1, contestant-n, over, under) and by voting method (absentee, early, emergency, provisional, duplicated, and precinct).

To actually verify that the system is counting votes correctly, it is imperative that you also provide us with a computer data file containing the same information broken down by individual ballot serial number, and access to the computer file containing the ballot images.

By requiring independent hand counters to ignore the “voter’s intent” we believe that you may have committed an act that is not legal.

We object to Boulder County’s method of counting the votes for this election.  It can deprive eligible voters of their right to have their vote counted.

Al Kolwicz

Boulder County Republican Party

Election Representative  

From: alkolwicz [mailto:alkolwicz@qwest.net] 
Sent: Tuesday, October 26, 2004 7:16 AM
To: Linda Salas
Cc: Tom Halicki; Nancy Jo Wurl; Robert Corry; Sheila Horton; Al Kolwicz; Bill Eckert; Bob Lobis; Brian Lewis; Brian Lewis; Connie Gabel; David Leeds; Larkin Hosmer; LeMoine Dowd; Matt Schuldt; 'Bernie Morson'; 'Bill Ray'; 'Boulder Weekly - Editor'; 'Bronson Hilliard'; 'Clay Evans'; 'Greg Avery'; 'Jerry Lewis'; 'Jody Strogoff'; 'Joel Edelstein'; 'John Boogert'; 'Kevin Kaufman'; 'Lynn Bartels'; 'Newsroom Daily_Times-Call'; 'Newsroom Denver_Post'; Perry Swanson; Pierette J. Shields; 'Richard Valenty'; 'Ryan Morgan'; 'Sam Fuqua'; 'Steve Rubick'; 'Susan Greene'; 'Trevor Hughes'; Victoria Camron
Subject: 
Ms. Salas

In a separate letter, I will describe my deep concerns with the HART InterCivic vote counting system and my total disagreement with the way that the Logic and Accuracy Test has been conducted.  It would be an outright fabrication for political party representatives to assure voters, based on this test, that votes will be accurately counted.  We do not know this.

The LAT is the final chance to see if the vote counting system, as deployed in Boulder County, will accurately count the votes.  Before you count any votes using this system, I plead with you to:

1. Document a set of rules that can be used by resolution board members to make consistent decisions as to what constitutes a vote – consistent among boards and consistent between the boards and the computers.  Whether or not a vote is counted should not be subject to chance.

 

2. Train the resolution board members to follow this set of rules.  Give them lots of samples and administer tests to make sure that each team is qualified.  Exercises are needed to develop their skills.

3. Run a grand total of all 8 MBB’s.  I anticipate that you might discover that the TALLY machine will not detect duplicated ballots (as you have testified) – or that the entire LAT design is flawed (because the TALLY system cannot produce a grand total of duplicated test ballots) and therefore the test will have failed to prove that the vote system will accurately count the votes cast for all offices and ballot issues).

4. Schedule the vote counting activities to take place between 6 a.m. and 10 p.m. where they can be observed by poll watchers, and where there is less chance of error.  It has been my experience that election workers make errors, and faulty decisions, when they are fatigued.  There is absolutely no reasonable justification to race to an inaccurate total that might result in a recount.

5. Duplicate some ballots and include the duplicated ballots in the count.  It is my expectation, based upon what we learned in the primary, that the recounted votes will not be counted in the correct place and therefore makes it impossible to conduct a meaningful canvass.

6. Copy the precinct level report PDF onto a removable file, and make it available to the political parties for analysis.  In this manner, an administrative recount can be scheduled if necessary.  

If I were to be making the decision on use of this vote counting system, I would not use it for this election.  It has not yet proven to be trustworthy.

If you decide to use the system despite the known defects, I hope that you will implement all five of my recommendations before you start the count.

Al Kolwicz

Boulder County Republicans

Al Kolwicz

 

2867 Tincup Circle
Boulder, CO 80305
303-494-1540
AlKolwicz@qwest.net
www.users.qwest.net/~alkolwicz 
http://coloradovoter.blogspot.com 
From: alkolwicz [mailto:alkolwicz@qwest.net] 
Sent: Thursday, October 28, 2004 7:14 AM
To: Tom Halicki (thalicki@co.boulder.co.us)
Subject: Why is there a switch that turns off duplicate ballot detection?
Tom,

Yesterday you explained to me that there is a switch on the TALLY machine that turns OFF the detection of duplicate ballot serial numbers.

In thinking about this, I would like to know when, and under what circumstances, this switch would be used, and how the canvass board would know whether or not this switch was used.

As I understand it, this switch would make it possible for somebody to count the same batch of ballots more than one time – which is illegal. 

Will you please explain why the production counting equipment even has an option to turn OFF the detection of duplicate ballots? 

Thanks

Al

 

Al Kolwicz

 

CAMBER
Citizens for Accurate Mail Ballot Election Results
2867 Tincup Circle
Boulder, CO 80305
303-494-1540
AlKolwicz@qwest.net
www.users.qwest.net/~alkolwicz 
http://coloradovoter.blogspot.com 
October 28, 2004

Tom Halicki,

We have reviewed the LAT test reports that you provided me yesterday afternoon.

Attached is a chart that summarizes some surprising findings.  We are very concerned by what we have found.  I suspect that there are more issues, but I want to get these questions answered before I continue our research.

When I look at these recent findings, coupled with the report of the four bugs you pointed out to me (Keenan, Commissioner, Ref B and 4B), coupled with the problems that we identified to you in our hand-written report handed to you at the LAT debugging meeting, I am driven to dark thoughts.  

Trying as hard as I can to not sound accusatory, I must ask you if we are really testing the production system, or are we testing something else?  I do not have good feelings about this.  It feels to me like we are testing specially constructed simulations and not the real thing.  If this is so, I would feel deceived.

Will you please give us your personal assurance that we are in fact testing the production system, using the exact software, election tables, software options and switches, and databases as will be used to count the live votes.

Also, I am looking forward to your explanation in response to my earlier inquiry regarding the “switch” used to allow the TALLY computer to count the same ballots more than one time.  I have attached my questions about this switch, in case you have not as yet had time to read it.

Here are some things to look for in the table:

1. The dates and times on the reports you gave me are not the dates and times that these tests were run.  What does this signify?

2. On all reports, the number of voters is probably referring to the number of Eligible voters.  The number printed is perhaps the number of Active voters, but appears not to be the number of Eligible voters.

3. The maximum number of precincts and maximum number of precincts counted differs.

4. In the 5 individually run district reports:

a. We cannot guess to what the 6 voters and 414 total voters refer.

b. We cannot guess why there are two reports for precincts.

5. In the Democratic report, it shows votes for ST. VRAIN 3A, yet the 2:21 PM partial CUMULKATIVE report does not include these votes.  It appears that the election setup for the Democratic run is different than the election setup used for the other runs.

6. In the Republican report, it shows 22 voters.  In fact the Republicans submitted 25 ballots.  Three ballots were pulled by your staff, and were not duplicated as required by your procedures.  These tests were designed to determine if the bug reported during the primary is still present in the counting system.  (Votes duplicated do not get reported in the correct voting method; consequently it is not possible to accurately canvass the votes.

7. The Republican report is very different than the Democratic report.  What is the explanation for this difference?  Should they not be the same?

8. In the Republican report it shows 0 of 17 precincts, whereas in all other reports (with the exception of the districts) it shows 0 of 322 precincts.  How is this explained?

9. The Republican report does not contain a summary box and is compressed onto fewer pages.  How is this explained?  Again, it looks like a different election setup, or different software is used for the Republican report.

10. We know for a fact that ballots were submitted for more than 0 precincts.  The reports are incorrect.

11. The number of ballots in the summary box is not the same as the number of voters on the top line.  How is this explained?

12. There are four different formats of reports – which we have identified in the chart as formats 1 – 4.  While there might be an explanation for why format 4 is different than the others, we can think of no reason that there is a difference between formats 1, 2 and 3.  Should they not be identical?

13. The CUMULATIVE report dated 2:21 PM is different than the CUMULATIVE report from system A dated 2:41 PM.  It does not include the districts, and it shows a different number of eligible voters, among other things.

14. The County did not follow its own rules issued October 8th.  For example, the rules say, “The county will prepare two test decks:  one of 25 ballots and another that will contain all the precincts and precinct splits.”  The reports do not show a second deck, and consequently nobody knows if votes will be correctly counted for all precincts.

15. In fact, because we do not have a precinct level report, we cannot attest whether or not the system correctly counts votes for the precincts that were counted..

16. Also, as you already know, we do not believe it is a meaningful test until the TALLY system actually totals the votes from all eight scanning machines.  Since this is the principal function of the tally machine, it is mandatory that we verify that the TALLY machine accurately counts absentee, early, precinct, emergency, duplicated, and provisional ballots by precinct.

Al Kolwicz

	TEST SET
	SYSTEM
	VOTERS
	TOTAL VOTERS
	DISTRICT VOTERS
	TOTAL DISTRICT
	PAGES
	PRECINCTS
	DISTRICT PRECINCTS
	PRECINCTS COUNTED
	BALLOTS COUNTED
	FORMAT
	Oct 27 TIME

	Erie 2A
	A
	6
	414
	25
	1,165
	1
	0 of 1
	0 of 4
	0 of 4
	25
	4
	2:20 PM

	Lafayette 2A
	A
	6
	414
	25
	1,971
	1
	0 of 1
	0 of 6
	0 of 6
	25
	4
	2:20 PM

	Longmont 2A
	A
	6
	414
	25
	1,493
	1
	0 of 1
	0 of 3
	0 of 3 
	25
	4
	2:21 PM

	Louisville 200
	A
	6
	414
	25
	1,487
	1
	0 of 1
	0 of 3
	0 of 3 
	25
	4
	2:21 PM

	St. Vrain 3A
	A
	6
	414
	25
	4,841
	1
	0 of 1
	0 of 14
	0 of 14
	25
	4
	2:20 PM

	Republican
	A
	22
	4,758
	 
	 
	14
	0 of 17
	 
	?
	?
	2
	2:45 PM

	Democratic
	A
	25
	161,479
	 
	 
	19
	0 of 322
	 
	0 of 318
	25
	1
	2:45 PM

	Libertarian
	A
	25
	161,479
	 
	 
	19
	0 of 322
	 
	0 of 318
	25
	1
	2:46 PM

	County
	A
	25
	161,479
	 
	 
	19
	0 of 322
	 
	0 of 318
	21
	1
	2:54 PM

	CUMULATIVE
	A
	6
	414
	97
	5,912
	17
	0 of 1
	0 of 27
	0 of 23
	93
	3
	2:21 PM

	CUMULATIVE
	A
	222
	161,479
	 
	 
	19
	0 of 322
	 
	0 of 318
	218
	1
	2:41 PM

	CUMULATIVE
	B
	222
	161,479
	 
	 
	19
	0 of 322
	 
	0 of 318
	218
	1
	2:43 PM

	CUMULATIVE
	C
	222
	161,479
	 
	 
	19
	0 of 322
	 
	0 of 318
	218
	1
	2:32 PM

	CUMULATIVE
	D
	222
	161,479
	 
	 
	19
	0 of 322
	 
	0 of 318
	218
	1
	2:58 PM

	CUMULATIVE
	E
	222
	161,479
	 
	 
	19
	0 of 322
	 
	0 of 318
	218
	1
	2:58 PM

	CUMULATIVE
	F
	222
	161,479
	 
	 
	19
	0 of 322
	 
	0 of 318
	218
	1
	3:01 PM

	CUMULATIVE
	G
	222
	161,479
	 
	 
	19
	0 of 322
	 
	0 of 318
	218
	1
	3:02 PM

	CUMULATIVE
	H
	222
	161,479
	 
	 
	19
	0 of 322
	 
	0 of 318
	218
	1
	3:02 PM


AlKolwicz@qwest.net


