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CONFIDENTIAL MEMORANDUM AND AFFIDAVIT

TO:    

Mike Knight, 18th Judicial District Attorney’s Office

FROM: 
Alison Maynard

DATE:

March 6, 2001

RE:

Information re criminal conduct in October 1999



Castle Rock recall election

Hello, Mike–the present memorandum constitutes the affidavit  required by 31-10-1501 to initiate an investigation and prosecution by the district attorney of violations of the Colorado Municipal Election Code, Sec. 31-10-101 et seq., C.R.S., especially 31-10-1501 et seq., C.R.S.

... 

PART I:  THE “EASY” OFFENSES.

1.   Forgeries.  We had a handwriting expert, Andrew Bradley (for 25 years a forensic document examiner for the Arapahoe County Sheriff’s Dept), who examined certain materials we gave him which we had identified as being suspect, and found forgeries.  His report is at Plaintiffs’ Exhibit 18.
  Copies of the documents he discusses are attached to his report ...  Specifically, Andrew Bradley found as follows:

a.   He found it “highly probable” that the signatures of Bridget Niblack on her application requesting an absentee ballot, and of Kelly Niblack on her absentee ballot return envelope, were done by Mary Ann Niblack.  (We–that is, my clients and I–noticed that both Bridget and Kelly were of college age and believe it likely that Mary Ann, their mother, applied for ballots on their behalf and voted those ballots.  Plaintiffs’ Exhibit 32-C, p. 784, shows that our opponents, a group calling itself “A United Castle Rock,” listed among their supporters Mary Ann Niblack and Dan Niblack.)

b.   Although, in his report, he found it “inconclusive” that the signature of Gary B. Kranse had been forged on his absentee ballot return envelope, since that signature was so distorted, he admitted in his testimony at the hearing that it was highly probable that the printing on Gary Kranse’s self-affirmation on that envelope (p. 604, Plaintiffs’ Exhibit 18) matched the printing of Carolynn Kranse, who lives at the same address.  Her application for absentee voter’s ballot and return envelope, bearing her printing as well as her signature, are contained at Plaintiffs’ Exhibit 19, p. 648.  Gary Kranse’s signatures on the two samples of his handwriting contained on his application for absentee voter’s ballot and voter registration card (Ex. 19, pages 603 and 604) are also similar to each other, and highly dissimilar to the signature on his absentee ballot return envelope.  Moreover, Carolynn’s return envelope says “dropped off” (at Town Hall) at 12:40 p.m., 10-25-99, and Gary’s says “dropped off by spouse” at the same time on 10-25-99.  It is very likely that Carolynn Kranse both signed Gary Kranse’s name and voted his ballot, therefore.  Gary Kranse shows up on our opponents’ list of supporters are Exhibit 32-C, p. 784.

c.   He concluded that the signature of Lisa Shaull on her application for absentee ballot was done by the same person who made the signatures of Christopher E. Shaull on other documents.   He also found that Mary Ann Archuleta Ball probably signed the name of her husband, Timothy A. Ball, on his application for absentee ballot. ...

As to offenses, 31-10-1507 says that any person who forges the name of a registered elector to an absent voter’s ballot commits forgery.  Because this provision does not denominate the forgery as a misdemeanor, see 31-10-1504, C.R.S., it probably is a felony as provided for by 18-5-102, C.R.S.  Although 31-10-1507 refers to forgery of an absent voter’s ballot, the statute must reasonably be construed to  refer to an absent voter’s ballot return envelope, instead–since the ballot itself is not signed.  Also pertinent is 31-10-1506, perjury in the 2nd degree (see also 18-8-503, C.R.S.), which should apply, again, to the forged signature on the ballot return envelope, since that is made under oath (it is a self-affirmation).  These particular statutes do not make it an offense to forge someone’s signature on an application for an absentee ballot.  There is no self-affirmation required on the application for absentee ballot.  However, it is an offense whenever anyone signs another person’s name.

... [T]here are numerous examples of absentee ballot return envelopes and applications for absentee ballots in the exhibits.  See, for example, Plaintiffs’ Exhibit 2.  There is no requirement that the application for an absentee ballot be on a form provided by the governmental entity; thus, each side in this election (my clients, “United Citizens for Castle Rock,” and our opponents, who called themselves “A United Castle Rock”) had their own distinct application form, as did the Town.  Examples of all the application forms in use in this election are contained at Plaintiffs’ Exhibit 1.  The fact that different application forms were used by each side has importance to some of the allegations made below.

2. 
People Offering to Vote Twice.

a.   Two individuals voted by absentee ballot, then showed up at the polling place on election day offering to vote a second time.  They are Scott D. Kumpf and Patrick Vaughn.  Andrew Bradley testified that the signatures of Kumpf and Vaughn on their voter registration forms, applications for absentee ballot, absentee ballot return envelopes, and voter’s signature cards, were the same for each of these individuals.  (We had Bradley look at it because my clients confronted one of these men with the charge that he had tried to vote twice, and he denied it.)  That is in Bradley’s report, as are the documents themselves, Plaintiffs’ Exhibit 18, pp. 609-615.  They are also at Exhibit 31.  Patrick Vaughn shows up on the list of AUCR supporters (our opponents) in AUCR’s Chronicle ad, Plaintiffs’ Exhibit 6, Book 3. 

Although Kumpf and Vaughn were turned away at the polling place, the act of offering to vote twice is a criminal offense, Sec. 31-10-1519, C.R.S.  

b.   There were two individuals, Susan Sweeney and Ronald DeCesare, who actually did vote twice.  They voted by mailing in absentee ballots to Town Hall.  But they began to worry, due to our opponents’ publicity, that their ballots might not reach Town Hall in time, so they called the Town Clerk and asked to come in and vote again in person.  She let them come in and vote a second time, therefore, giving them “replacement” absentee ballots, which they voted in person in her office at Town Hall on election day.  Because the Town Clerk invited them to vote twice, and they freely gave this information to my client Tom Valdez, I have discussed this situation under the section dealing with the Town Clerk’s misconduct.  

3.   Offenses by the clerk (Sally Misare) and deputy clerk (Janet Turbett)
Violations of the Absentee Voting Laws.
The following acts by the Town Clerk and Deputy Town Clerk constitute violations of Sec. 31-10-1537, C.R.S., which has to do with absentee voting, and says in pertinent part that “any election official who knowingly violates any of the provisions of this article relative to the casting of absent voters’ ballots or who aids or abets fraud in connection with any absent vote cast or to be cast shall be punished by a fine of not more than five thousand dollars or by imprisonment in the county jail for not more than eighteen months, or by both such fine and imprisonment.”  These acts also, in every case, constitute violations of §31-10-1515, “Violation of duty,” which says that any municipal election official or other person upon whom any duty is imposed by this article who “violates, neglects, or omits to perform such duty or is guilty of corrupt conduct in the discharge of the same ...” commits a misdemeanor.  Also pertinent are Sections 18-8-404 and -405 (first and second degree official misconduct).

FYI, the absentee voting laws are largely contained in part 10 of article 10, title 31, C.R.S.

a.   Inviting voters to vote twice; permitting voting in manner prohibited by law.  The Susan Sweeney & Ronald DeCesare materials referred to at 2(b), above, are at Plaintiffs’ Exhibit 19, pages 650-653.  The Castle Rock Town Clerk, Sally Misare, committed at least two criminal offenses in letting these voters vote twice.  One of the “provisions of this article relative to the casting of absent voters’ ballots” in Sec. 31-10-1537, C.R.S., is the proscription against voting twice, 31-10-1519.  A second provision is  31-4-504(5)(c), C.R.S., which does not permit absentee voting at Town Hall on election day.  (Note that Judge Halaas disagreed with us that the language of that section meant walk-in absentee voting was not permitted after the fifth business day before the election.)

b.   Counting two votes enclosed in the same envelope.  The absentee ballots of Adelia Sparks and Ross Sparks were both contained in the same envelope, yet counted.  Plaintiffs’ Exhibit 38.  Sec. 31-10-1008, C.R.S., clearly states, “If an absent voter’s envelope contains more than one marked ballot of any one kind, none of such ballots shall be counted ...”  (Emphasis added.)  These two votes were illegally received, therefore, and their counting by Sally Misare constituted a violation of 31-10-1537 and 31-10-1515.

c.   Illegal disposing of a ballot.  A woman named LoRee Roemer came in to Town Hall, during the “walk-in absentee voting” prior to election day, to vote.  She is the widow of a former councilmember who was opposed to the current councilmembers, and died in office.  She engaged in conversation with the clerk, at the time she voted, and she told Jody Fendrich, one of my clients, that she put her ballot in its envelope and deposited it in the absentee ballot box after voting.  Plaintiffs’ Exhibit 5 is her application for absentee ballot, saying she “voted in person at Town Hall.”  However, on election night, her  ballot was missing.  There is no return envelope which ever surfaced with LoRee Roemer’s name on it.

LoRee Roemer subsequently became hostile to us–she was contacted by the other side–and was not willing to testify, so I did not subpoena her for the hearing.

d.   Failure to mail an absentee ballot to a person who filed an application.  Patrick Needham, who is married to Mara Needham, the candidate who stood to replace incumbent Al Parker in District 7 in the event Al Parker was recalled, mailed in an application for absentee ballot on one of my clients’  forms on October 14.  The clerk’s records show receipt of the application and show that he was mailed a ballot back.  Plaintiffs’ Exhibit 19, p. 640.  However, Mr. Needham has told us he never received a ballot in the mail.  He called the clerk, upset, and was permitted to go in and vote a “replacement ballot.”  The ballot he was supposedly mailed on October 15 never arrived.

As will be seen, there are an overwhelming number of instances where the clerk tried to make certain acts or omissions appear to be the fault of the U.S. Postal Service, instead of herself or her deputy, probably because she believed they could never be checked or attributed to her.  This is one such.  (Remember: we are still on the “easy” offenses.)  She is required to mail back an absentee ballot upon receipt of an absentee ballot application, Sec. 31-10-1002(2), C.R.S.  That she made a false record of having mailed Patrick Needham a ballot is a separate criminal offense  under 31-10-1515, which proscribes the making of a false certificate in regard to an election matter.  Sec. 18-8-406 makes issuing a false certificate a class 6 felony, and that is what this is.

e.   Unauthorized handling of ballots.  Deputy Clerk Janet Turbett testified at the hearing that, when Matthew Fitzgerald (one of Rick Reiter’s operatives, as will be discussed below) brought six or seven absentee ballots in to Town Hall on election day, she “took them back to her desk,” instead of signing them in and putting them into the ballot box.  This conduct is unauthorized.  More to the point, it is insecure.  We would very much like to know her reason for doing this.  She was required by 31-10-1004(2), C.R.S., to “safely keep and preserve all absent voters’ ballots ...”  

f.    Walk-in absentee votes cast during the prohibited period.  Ninety-five votes were cast during the prohibited period for “walk-in absentee voting”; i.e., after the fifth business day before the election, in violation of §31-4-504(5), C.R.S.  Plaintiffs’ Exhibit 6.  The clerk and her assistant are required to know and comply with this law, but did not.  (Again, the judge at our election contest hearing disagreed that this statute meant people could not engage in walk-in voting after the fifth business day before the election.)

g.    Return envelopes marked as “mailed in,” but lacking postmarks.  Eleven absentee ballot return envelopes were marked by the clerk as having been received by “mail,” and are stamped, yet bear no postmarks.  Plaintiffs’ Exhibit 9.   Nine of the 11 were marked as having been received at her office by mail on October 25, 1999–conveniently, the day before the election.  These nine envelopes further bear no hour of delivery recorded by the clerk, in violation of §31-10-1004(2), which states:

Upon receipt of an absent voter’s ballot, the clerk shall write or stamp upon the envelope containing the same the date and hour such envelope was received in his office and, if the ballot was delivered in person, the name and address of the person delivering the same.  

Given the contradictions and lack of compliance with the statute here, especially in light of evidence to be detailed below establishing that operatives of A United Castle Rock were handling absentee ballots and that the clerk was acting in concert with them, it must be concluded that these 11 ballots were not mailed, and that the clerk  made false certificates, again, that they were, in violation of 31-10-1515 and 18-8-406, C.R.S..  The clerk and her assistant were also required to know and comply with Sec. 31-10-1004(2), one of the provisions of the absentee voting laws, but did not, in violation of 31-10-1537, C.R.S.

h.   Designations of manner of receipt of absentee ballots in manner unauthorized by statute.  The Clerk used a wide variety of designations as to the manner in which absentee ballots were received in her office.  None of the terms she used were authorized by law, and, although these inconsistent designations may seem harmless taken on their own, this practice caused us to suspect these designations were used to “cover the tracks” of what Reiter & Associates, and possibly the incumbents themselves, were doing with absentee ballots.  The Clerk used the terms “dropped off,” “dropped in,” “dropped off by spouse,” “by spouse,” “dropped off at front desk by spouse,” “in person,” and “delivered in person,” variously,  instead of writing on the envelope the name and address of the person making the delivery as required by §31-10-1004(2), set forth above.   Plaintiffs’ Exhibits 10, 13, 14, and 15.  The statute uses the word “shall,” so it is mandatory that she write down the name and address of the person making the delivery.  Instead, she wrote down all these other things, which have no meaning: she changed her story between election night, her deposition, and her hearing testimony about what her different designations meant.  Adding to her inconsistencies is that, in some cases, she actually did write the name and address of the person making the delivery, as required.  Exhibit 17.  

i.   Tampering with absentee voting materials/forgery.  There are several instances of the Clerk’s tampering with election materials, including ballots, after the election.  Sec. 31-10-616, C.R.S., requires the ballots cast in an election to be preserved intact in the ballot box, unless needed for an election contest; and requires all other official election records and forms to be preserved for at least six months following a special election.  There are also criminal offenses for the destruction of ballots, including Sec. 31-10-1511 (stating that any election official having charge of official ballots who destroys the same, except as expressly permitted by law, commits a misdemeanor); and Sec. 31-10-1512 (stating that any person who willfully defaces any ballot commits a misdemeanor).  Instances of tampering of materials at the polling place are set forth separately below.  As to absentee ballots, there are three instances of tampering we found:


(a)  Plaintiffs introduced into evidence, during their case in chief, a photostatic copy of the absentee ballot return envelope of Raye Highland.  This copy was made by the Plaintiffs from the official election records when they reviewed them on December 22, 1999, before Plaintiffs filed their “Answer to Counterstatement” in which, for the first time, they set forth the reasons they believed certain ballots, including this one, were illegally received in District 7.  As can be seen from examination of the copy which was made on December 22 (Plaintiffs’ Exhibit 19, at 629), the envelope bears no postmark, and the stamp is not cancelled,  yet the Clerk marked it as having been received by mail.   At the hearing, this copy was stipulated to as authentic by the Town.  

Later, in its case in chief, however, the Town introduced the envelope itself, which now bore a postmark.  I do not have a copy of that, because they produced this “original” for the first time at the hearing.  It is in the court file, however.  If this postmark had been on the envelope originally, it would have shown up in the copy made on Dec. 22.  The postmark also was of a type different from any other postmark which appears on any other ballot return envelope in this case:  it has straight lines through the stamp, instead of wavy lines.  It had to have been falsified by the Clerk.  There must be a violation of federal law in there, as well as state law, but I have not looked into that.


(b)   Two voters, Sharon L. Hart and Sharon L. Stevens, were apparently assigned absentee ballots for the wrong district.  (That is something which, in and of itself, should be investigated, since voting in the wrong precinct is also a misdemeanor, 31-10-1520; if you do go further with that, please talk to me about the distinction between precincts and districts, however.)  The Clerk wrote them letters instructing them to return “the unopened envelope which was mailed to you” to Town Hall, so that replacement ballots could be issued to them.  Plaintiffs’ Exhibit 11, at 466 and 470.  During the hearing, the Clerk admitted that Ms. Hart and Ms. Stevens had, in fact, returned their unopened envelopes to Town Hall, as instructed.   However, the originals were then produced by the Town Defendants–and these envelopes had been opened, and the stubs had been removed from the absentee ballots which were inside.  This constitutes tampering.  There was no way to check the Clerk’s story about the nature of these ballots–meaning, that they were for the “wrong district,” or anything else.  With the stubs removed, it was impossible to tell whether they were even really absentee ballots:   they could have been regular ballots, or had some other character which would have yielded great insight into this election, particularly given the Clerk’s strange request to these two individuals to return their ballots.  The need for the Clerk to open these envelopes was not explained.


(c)  The third instance of tampering with absentee ballots was Sally Misare’s inserting identifying information on one of the absentee ballots which was subject to the TRO.  The temporary restraining order (TRO), and this incident, is described more fully in par.2m, below.

j.     Noncomplying “emergency absentee voters’ ballots.”   Plaintiffs’ Exhibit 8 contains the application of Charles E. Mitchell for an emergency ballot.  Because the ground stated was that he was confined to a hospital or his place of residence on election day, the application was required to be accompanied by a written statement from this voter’s physician or practitioner to that effect.  The ballot delivered was, moreover, required to have “EMERGENCY” stamped on the stubs thereof.  Sec. 31-10-1010(1)(a), C.R.S.  These requirements were not met.  Also, the emergency absentee ballot requested by Keith Bramer (Plaintiffs’ Exhibit 8), for the reason that he “will be compelled to be absent from [his] precinct on election day because of conditions arising after the closing date for absent voter applications,” was required to be accompanied by “an affidavit signed by the voter ... attesting to the fact that the voter will be compelled to be absent”, Sec. 31-10-1010(2), C.R.S.  There is no affidavit from Mr. Bramer in the records, nor, again, was the word “EMERGENCY” stamped on the stubs of the ballot.  The clerk and her assistant were required to know and comply with this law, but did not.

k.   Unauthorized delivery of ballots to voters’ homes by the deputy clerk.  Plaintiffs’ Exhibit 12 contains copies of the applications for absentee ballots and ballot return envelopes for voters A.J. Miner and Florence Miner.  The testimony of deputy clerk Janet Turbett established that she hand-carried absentee ballots to these voters’ homes, supposedly because they were elderly and homebound.  Ms. Turbett remained at their home while they voted, and then brought their ballots back to Town Hall, recording them as having been delivered “in person.”
 

The absentee voting process is already set up to accommodate people who cannot make it to the polls on election day, and the statutory procedure must be complied with.  If voters wish to vote absentee, they must request an application for absentee ballot, a request which can be transmitted orally or in writing.  The clerk’s response, upon receiving the completed application, is to “deliver ... to the applicant personally in the clerk’s office or by mail to the mailing address given in the application an official absent voter’s ballot ...”  Sec. 31-10-1002(2), C.R.S.   There is no authority for the clerk to take ballots out to voters’ homes, to ensure their votes make it back to Town Hall in time to be counted.  If the time runs out for these voters to complete the process by mail, that is their misfortune.  The clerk and her assistant were required to abide by the rules for elections which are established by statute--and apply equally to everyone--but did not.  They were assisting our opponents.

What we ask you to be aware of, Mike, is that the real difference between absentee voting and polling place voting is that personal communication about the election may take place between the voter and the election officials, the only one of whom, before the election, is the Town Clerk.  The Clerk is an employee of the persons who were facing recall, and had (and has) a personal interest in seeing them retained.  In contrast, the election officials who function at the polling place, while they include the Clerk, also include a number of election judges, who do not have such an interest and are there in order to ensure that all the responsibilities are not lodged with one person.  It is likely that people such as Susan Sweeney and Ronald DeCesare, and A.J. and Florence Miner, when calling in to ask about absentee voting expressed to the Clerk some sentiment such as, “I sure don’t want to see this recall effort succeed.”  So she made sure they voted.  If they were at the polling place and made such a statement to the election officials, it would constitute prohibited electioneering, a criminal offense.  Sec. 31-10-1521.

l.    Nonconformity of absentee ballots with statutory requirements for ballots.  The absentee ballots themselves did not comply with statutory requirements as to form.  An example of such a ballot is Defendants’ Exhibit BB-1.  Paper ballots–which these are, regardless of the fact that they were later counted electronically–are required to have duplicate stubs.  Sec. 31-10-902(4), C.R.S.  There is no exemption from this requirement for absentee ballots.  Without the stubs, which are numbered consecutively, there is no way to verify that any particular ballot is the one which was sent to this particular registered voter, or to verify whether there are gaps in the numbers, or duplicate ballots. When each absentee ballot for a particular district is indistinguishable from every other absentee ballot for that district, as was the case here, opportunities for election fraud are created.  In fact, the absentee ballots for each district were indistinguishable from absentee ballots from all the other districts.  See Exhibit 7, a copy my clients made, totally confused, when they reviewed the election records.  The stubs are useless as any kind of check.  

Second, the absentee ballots were required to have a printed endorsement, on the back, stating, “Official ballot for the Town of Castle Rock, special election October 26, 1999,” with a facsimile of the signature of the clerk, also on the back.  The ballots were required to be “of such form that when folded the whole endorsement is visible and the contents of the ballot are not exposed”–since, again, all that information is on the back.   Sec. 31-10-902(4), C.R.S.   In the present case, the absentee ballots contained this information on the front.  There was nothing on the back.

The clerk was required to ensure that the absentee ballots ordered and used complied with the statutory requirements for ballots, but did not. 

m.   Unauthorized delivery of absentee ballots by third persons to voters.  Voter Alice R. Sanders, who was 75, testified at the hearing that a young man showed up at her door with ballots, which he gave to both her and her husband Robert Sanders.  The Sanderses voted these ballots and mailed them back, but the clerk’s office does not show that the ballots were received.  Alice Sanders knew with certainty that it was a ballot she had been given, because it was long and she voted it, as opposed to an application for absentee ballot, although the other side tried to make it appear that, because she was elderly, she was confused.

There were no “young men” who worked for the clerk’s office.  There were, however, several young men who worked for A United Castle Rock (my clients’ opponents) in this election, and went door to door.  That they had absentee ballots in their possession, which they handed out to voters, is a red flag that extraordinary fraud may have occurred.  No statute authorizes unused absentee ballots to be in the possession of anyone other than the clerk.  See Sec. 31-10-1002(2), and  compare Sec. 31-10-1518 (criminal provision proscribing anyone but an election judge from delivering a ballot to a voter).  Given the lack of duplicate stubs, there is no way to know whether unauthorized persons may have been in possession of their own sets of ballots.  Because none of the statutorily required checks were done, or can be done, persons interested in ballot-box stuffing could do so via the absentee voting process, and no one would be the wiser.   

The clerk and her assistant were required to follow the requirements of law prohibiting anyone but themselves to distribute absentee ballots, and did not. 

n.   Unauthorized use of the utility payments drop box as a ballot box.   Several of the absentee ballot return envelopes (see Plaintiffs’ Exhibit 30)  state “Mail Box out front” or “in drop box.”  Many of these state a time of delivery as 8:00 a.m. on election day.  Sally Misare stated to the election judges, on election night, that this designation referred to the utility payments drop box outside Town Hall, a photograph of which is in the record at Exhibit 24.  

The utility payments drop box is not a ballot box. There are mandatory requirements imposed by law on the construction of a ballot box which were not met by this box.  Moreover, the keys to the ballot box are by law to be kept only by the clerk and delivered to the judges of election within one day immediately preceding any municipal election.  Sec. 31-10-901, C.R.S.  The key to the utility payments box, in contrast, was not even in the clerk’s possession.  The accounting supervisor and Town Hall receptionist had keys to this box, they were not deputized as clerks, and they were handling ballots.  (That is in the testimony.)  

There are ten ballots marked as having come to Town Hall via the utility payments box.  Five are marked as having been received at “8:00 a.m.” election day, which had to mean they  were deposited in the drop box at night.  There is no polling place which is open at night.  The clerk even gave express permission to two voters, Sharon L. Hart and Sharon L. Stevens, whom she had asked to return their absentee ballots to Town Hall (purportedly because they had been issued ballots for the wrong district), to do so by means of the utility payments drop box.  Plaintiffs’ Exhibit 11, at 466 and 470.   Moreover, by law there may be only one ballot box at each polling place, 31-10-901, and, on election day that ballot box was inside Town Hall.  Thus, all these ballots were illegally received.

This is one of the few points the judge at our election contest hearing agreed with us on: that the utility payments drop box was not a ballot box.  But because he found that the number of ballots put in the “drop box” would not change the result of the election one way or another, he did not find it important. 

We find it important, because no notice was ever given to the public in general that this box could be used for the receipt of absentee ballots.  Such use of this box was made exclusively by our opponents’ side in this election (as will be explained in more detail), and so constitutes fraud and collusion by the Clerk with our opponents.

o.   Use of the utility payments drop box for receipt of applications for absentee ballots, and false records relating to the method of transmittal of applications.  The Clerk’s notes attached to Plaintiffs’ Exhibit 27 reveal that applications for absentee ballots were also transmitted to her through the utility payments drop box, as early as October 19.  My clients were never told they could transmit applications to her in this fashion.  Also, the Clerk had marked in her own writing, on one stack of applications for absentee ballots, “Delivered by DC Mail,” Plaintiffs’ Exhibit 43.  However, she admitted at the hearing she had no personal  knowledge how this material was delivered to her office.  Sally stated that “DC Mail” meant “Douglas County mail,” and that a person from the County offices comes to the Town regularly to deliver  mail which has been misdelivered to the County by the postal service.  We made contact with this very person, unfortunately too late to get him to testify, and he said he had not delivered any of these materials to the Town.  A large number of these applications for absentee ballots in this stack bear stamps, again, but no postmarks.  It is clear that they came from some other source and that the Clerk falsified the information about where they came from, again a violation of 31-10-1515, C.R.S.

It was established that operatives hired by A United Castle Rock, including two individuals named Scott Lamm and Matthew Fitzgerald and several others, employed by a firm known as Reiter and Associates, were working this election on the side of the incumbents.  Long before the election itself was held, these operatives targeted sympathetic voters by going door to door getting them to sign petitions and signature cards.  They conducted what they called a “courier service,” transmitting voting materials, including voted ballots, between the clerk and voters.  Nearly $59,000 was spent on their services, alone, putatively by A United Castle Rock. $21,000 of this was designated as a “management fee” for unspecified services rendered by Reiter on election day.  Plaintiffs’ Exhibit 29.  We learned for the first time during the hearing that these expenditures were actually footed by developer Lee Alpert, whose corporate name is “Castle Rock Development Corporation.” 
  It is these two individuals–Lee Alpert, with a $1 million donation–and Rick Reiter, acting as the “chair” of the political committee--who recently caused the defeat of Amendment 24, the growth cap initiative, at the November 2001 general election.

In light of this evidence, the clerk’s designation that “DC Mail” delivered these particular applications to the Town, taken together with the numerous inconsistent, vague, designations on absentee ballot envelopes discussed earlier--such as “dropped off”; “in person”; and “in mailbox out front”-- can only be explained as efforts by the clerk to conceal the delivery–or possibly even the manufacture--of these materials by the Reiter operatives.  We know from Alice Sanders they had ballots in their possession. The clerk’s designation of “DC Mail” on these applications constitutes fraud and the making of a false certificate.

p.   The Illegal Marking of Ballots.  

The two sides in this election, UCCR (which stands for “United Citizens for Castle Rock”--my clients/the Plaintiffs) and AUCR (“A United Castle Rock,” a committee formed to promote the retention of the councilmembers subject to the recall, whose membership roster tracks the Castle Rock Chamber of Commerce membership) each caused to be printed their own application form which voters could complete and send to the Clerk to apply for absentee ballots.  Samples of those forms are located at Exhibit 1 of Plaintiffs’ Book 1.  These forms are distinct, and the Clerk admitted she knew which form was used by which group.  There was a third form in use, printed by the Town, which is also contained in Exhibit 1 of Plaintiffs’ Book 1.

As to the applications used by AUCR, in particular, testimony from AUCR operative Scott Lamm established that such applications were given out by his group only to voters they had previously determined, through canvassing and other methods, to oppose the recall.  

 The Clerk’s responsibility, under the law, upon receipt of an application for absent voter’s ballot, is to:

... examine the records of the county clerk and recorder to ascertain whether or not the applicant is registered and lawfully entitled to vote as requested, and, if found to be so, [to] deliver, as soon as practicable, but not more than seventy-two hours after the ballots have been received, to the applicant personally in the clerk’s office or by mail to the mailing address given in the application an official absent voter;’s ballot, an identification return envelope with the affidavit thereon properly filled in as to precinct and residence address as shown by the records of the county clerk and recorder, and an instruction card.

Sec. 31-10-1002(2), C.R.S.  

With respect to the “identification return envelope” which was sent by the Clerk in response to receiving an application for absentee ballot, the Clerk used two types.  The first one she maintained had been left over from a prior election, and bore a printed self-affirmation which correctly referred to the “Municipal Election Code of 1965.” She had approximately 50 of these on hand when she started out.  The second type of envelope she used bore an incorrect reference to the “Uniform Election Code of 1992” in the self-affirmation.  These she said were an error of the printer, which, although she received the boxes containing them on September 2, two days after they were ordered (Plaintiffs’ Exhibit 22, last page), was discovered by her for the first time on October 15, 1999.  She testified she could not have had corrected envelopes printed up and provided to her in time for the election.  Thus, over the weekend of October 16-18, she testified she and Janet Turbett, her deputy, “corrected” these envelopes themselves, by printing up new self-affirmations on white paper slips which referred to the Municipal Election Code of 1965, and pasting these slips on the envelopes.  The envelopes on which these white slips had been pasted were easily distinguishable from the envelopes which did not bear the white pasted slips, therefore.

Plaintiffs’ Exhibit 2 contains copies of all of the applications for absentee ballots submitted to the Clerk on AUCR’s forms, matched up, side-by-side, with all the absentee ballot return envelopes provided to these people by the Clerk.  In every case–and there are 187 cases–the Clerk provided  to the AUCR applicants return envelopes which had the white paper slip pasted on. 

Plaintiffs’ Exhibit 3 contains copies of all the applications for absentee ballots submitted to the Clerk on UCCR’s forms, matched up, side-by-side, with all the ballot-return envelopes provided to these people by the Clerk.  Only 20 were in the records at the time these applications were copied by the Plaintiffs; the Clerk later reported, in Defendants’ Exhibit R (which we got at the hearing), receiving 27 applications on the UCCR form.  In 19 instances, as Plaintiff Jody Fendrich testified, UCCR applicants had mailed in their applications to the clerk.  This was done well before the ballots were in the clerk’s hands.  These applications resulted in the old type of ballot-return envelopes mailed back to them, the ones not bearing the white slips of paper.  

The Clerk’s use of the different return envelopes was thus tied to the type of form on which the voter requested an absentee ballot.  This distinction cannot have been an accident:  there is a 100% correlation of this theory with respect to the AUCR applications, in 187 cases, as well as a 100% correlation with respect to the UCCR applications in those instances where the clerk has recorded that she mailed ballots to such applicants.  Moreover, the clerk did not run out of the old envelopes before beginning to use the new (“corrected”) envelopes.  Janet Turbett and Plaintiff Jody Fendrich both testified that there were still 25 of the “old” (correct) envelopes available at the end of the election. 

As to the eight UCCR application forms which resulted in an envelope which did have the white slip pasted on, all of these were hand-delivered to the clerk.  This distinction is important, as is explained in the next section.

The clerk’s story that the printing error was both unknown and undiscovered by her until October 15, 1999, is incredible.  These same incorrect envelopes were used in the 1998 moratorium election, without correction.  Plaintiffs’ Exhibit 42.  The undersigned was actually in her office following the 1998 moratorium election and remarked aloud on the inaccurate reference to the 1992 Uniform Election Code.  The new envelopes were shipped to her on September 2, 1999, two days after they were ordered, based on “historical data.” Plaintiffs’ Exhibit 22.   Even if the clerk’s story that she did not open the boxes and discover the error until October 15 were true, the failure to check the order for accuracy for six weeks, especially given her knowledge of past errors, in and of itself would constitute misconduct.  

In addition, the clerk testified that the printing error was discovered after voter Christen Petre came in to vote at 2:30 p.m. on October 15, at Town Hall.  Ms. Petre was given the new, erroneous, envelope, Plaintiffs’ Exhibit 4, Book 1.  (Ms. Petre’s absentee ballot was later disqualified by the election judges, for exactly that reason!)  Sally Misare said that, at that time, she and her deputy then went back to the old boxes of supplies to pull correct envelopes and mailed out ballots to all of the persons who had already requested absentee ballots, who happened to have done so, at that time, on only UCCR applications.  She said she and Janet Turbett then spent the weekend pasting the white slips of paper on so that all the rest of the new envelopes given out would be corrected.

However, there was not merely one envelope with the incorrect reference to the 1992 Uniform Election Code given out, but two.  The second one was given to Yvonne Koehn on October 19.  Exhibit 4.  That would have been after that weekend which was purportedly spent correcting envelopes.

The two, radically different, types of ballot-return envelopes (not including the third nonconforming one given to Christen Petre and Yvonne Koehn) could have been used  to create a “running tally” of votes, so that the Clerk, or representatives of AUCR, would know easily how many votes each of their candidates was accumulating day by day during the absentee voting period–and know, therefore, where they needed to concentrate their efforts.  Testimony from Janet Turbett, the deputy clerk, in particular, about taking the stack of ballots back to her desk established that absentee ballots were anything but secure in the clerk’s office.  She took a stack brought in by Matthew Fitzgerald, whom she knew to be working for AUCR, back to her desk on election day, for example, as discussed above, rather than signing them in and putting them in the ballot box immediately.  This conduct is wholly unauthorized, and suggests she was making a tally for AUCR, if not actually tampering with the ballots themselves.

At any rate, whether or not this tallying was actually done is immaterial:   the ballots were effectively “marked” by means of tying the envelopes which contained those ballots to partisan application forms.  The marking of ballots violates the constitutional guarantee of secrecy of the vote.  Colo. Const. Art. VII, Sec. 8, states in pertinent part:

All elections by the people shall be by ballot, and in case paper ballots are required to be used, no ballots shall be marked in any way whereby the ballot can be identified as the ballot of the person casting it.

In addition, statutory requirements for ballots state:

The ballot shall contain no caption or other endorsement or number.  Each clerk shall use precisely the same quality and tint of paper, the same kind of type, and the same quality and tint of plain black ink for all ballots furnished by him at one election.

Sec. 31-10-902(4), C.R.S.  Granted, these requirements expressly apply only to “ballots.”  But it would defeat the legislative and constitutional purpose to permit to be done indirectly–by using  envelopes for the return of absentee ballots which have been pre-marked in accordance with the voters’ known sympathies, discerned from their applications–what is prohibited from being done directly, by  marking the ballots themselves.  

We strongly believe the Clerk committed perjury respecting her large-scale marking of the ballots, in addition to the violations of the voting laws noted above, and ask your office to investigate.

q.    Violations by the Clerk respecting the AUCR Ballot Box    One of the bizarre hallmarks of this election was an official ballot box from Douglas County which A United Castle Rock, through Reiter and Associates, obtained from the county clerk and recorder, Carole Murray, and put in service in this Castle Rock election for its partisan purposes.   Murray is a long-time friend and colleague of all six council members facing recall, and her deputy clerk at the county is Judy Crenshaw, one of the incumbent Castle Rock councilmembers facing recall.  The AUCR ballot box was, late on election day, the subject of a temporary restraining order issued by the district court (The Hon. Scott Lawrence, judge) on the application of the Plaintiffs.

The AUCR ballot box had been set up, in the early morning on election day, just outside the 100-ft limit at the polling place, at the rec center.  The box was put there by representatives of Reiter and Associates.  Reiter’s people had earlier distributed circulars to targeted voters, Plaintiffs’ Exhibit 32-B, announcing that absentee ballots could be dropped off by voters on election day at the rec center; in fact, the only polling place authorized for the delivery of absentee ballots on election day, according to the Clerk’s admission, was Town Hall.  

One of Reiter’s workers attending this box, Kelly Shnase, stated,  in response to Plaintiff Tom Valdez’s question as to whether she worked for the Town, that she did.  Mr. Valdez captured her 

response, as well as the AUCR ballot box itself and other details of that day’s events, on videotape, Plaintiffs’ Exhibit 34.  (I have provided a copy of that tape for you, as well as a second video, Plaintiffs’ Exhibit 35, which came from the Channel 9 News segment about this incident and contains an additional interview with Matt Fitzgerald.)   Mr. Valdez also obtained an admission from Scott Lamm (the son of Dick and Dottie, and as mentioned another of Reiter’s workers) on this videotape, revealing that the Clerk knew about this box in advance and let them put it there.  Valdez asked him, “I was under the impression that city ordinance says that the absentee ballot box is supposed to be at City Hall, not down here at the voters’ site,” to which Lamm responded, “Sally said 100 yards [sic] away.”  The Clerk also admitted that she referred at least one voter, who had brought his or her absentee ballot to the polling place, to the AUCR ballot box outside the polling place, instead of to Town Hall, thus assisting our opponents’ efforts.  Plaintiffs’ Exhibit 4, Book 3.

The AUCR ballot box was unattended for part of the day, and had a combination lock on it.  Twice during the day, it was removed.  On the first of these occasions, around the noon hour, Scott Lamm said he put the ballot box in the trunk of his car and drove to the office they were using, which was Land Title, the company owned by Diane Evans, the chair of A United Castle Rock.  In the parking lot at Land Title, Lamm met a co-worker, Matthew Fitzgerald, who opened the lock, since it was his lock and he knew the combination, and removed 11 or 12 ballots from the box.  Lamm put the ballot box back in his trunk, and Fitzgerald placed the ballots on the seat of his own car, to take them, Lamm testified, to Town Hall.  Lamm stated that this delivery would have been made between noon and 3 p.m., when Lamm returned to the rec center and replaced the box at its earlier location.  There was no information about the second time the box was removed from its position, other than that it was absent for some period of time.

Just after the TRO was issued at 6:50 p.m., then, Tom Valdez, who was in the parking lot at the rec center, observed Matthew Fitzgerald talking on a cellphone.  Fitzgerald grabbed the box,  and placed it in his personal car.  There was an unidentified woman in the car with him, and they drove away.  Valdez  met up with them a few minutes later at Town Hall, where, once again, Valdez caught the scene on videotape.  The box is shown being opened by Fitzgerald, and there are approximately six ballots in it.  Janet Turbett, the deputy clerk, is shown “signing these ballots in.”

The TRO required the clerk to deliver all ballots which had been put in the AUCR ballot box “forthwith” to the custody of the court, under seal.  Instead, she delayed almost 24 hours in making the delivery to the court.  Her response to the TRO was irregular in other respects, as well.  She segregated 21 ballots on election evening, asserting that they were attributable to this box, for example, when she had no personal  knowledge as to what ballots had ever been inside, or how many there could have been (unless she had a way of marking those, too). The Clerk pointed out to the election judges in the presence of my client Jody Fendrich one envelope which bore no name or address of the person delivering it to Town Hall, but said, “I know who dropped that off, so it should be subject to the TRO.”  The sealed envelope in which she had put these impounded ballots was opened in court during the hearing, for the first time, and there was among them no ballot that failed to contain the name and address of the person who had delivered it.  Plaintiffs’ Exhibit 36.  This is the third instance of tampering with absentee ballots referred to in par. 2i(c). above. 

Also included in the 21 ballots (Plaintiffs’ Exhibit 36) were the two absentee ballots of Nathan and Jeremy Curry.  These were properly delivered to Town Hall on election day by the Curry boys’ mother, Regina Barnes.  However, they ended up being impounded as if they had been deposited in the AUCR ballot box, so were never counted.  Either Sally Misare or Janet Turbettt is responsible for this.  These ballots even state, “Dropped off by Regina Barnes,” not “dropped off by Matthew Fitzgerald,” as the other ballots did.  There was no reason for them to believe these ballots had been in the AUCR ballot box.  The destruction, suppression, of ballots by any election official having charge of official ballots is a misdemeanor, Sec. 31-10-1511.  Also, any person who delays the delivery of ballots or removes any ballot from the polling place, or who aids, counsels, procures, or assists any person in doing any of said acts, commits a misdemeanor under Sec. 31-10-1512.  In this case, Sally Misare did both those things.

Polling Place Misconduct by the Clerk and Deputy Clerk.

r. 
Permitting unregistered persons to function as “watchers,” and creating false certificates for these “watchers.”


(1)  At the polling place on election day, Kelly Schnase and Scott Lamm were sitting in seats reserved for watchers, where they handled voters’ signature cards and wrote down ballot numbers.  Neither of these individuals was a registered elector within the Town of Castle Rock, and, by law, only registered electors may function as “watchers,” Sec. 31-10-102(11), C.R.S.  The Clerk violated the law in permitting them to do so.  



Morever, the activities these individuals were engaged in are not embraced among those set forth for watchers under law, who have “the right to maintain a list of voters as the names are announced by the judges and to witness each step in the conduct of the election.”  Id.   These individuals were not simply “maintaining a list of voters” who had voted,  but writing down ballot numbers–this is according to Sally Misare’s deposition testimony.  Her conduct constitutes more violations of her duties imposed by the election laws, Sec. 31-10-1515, C.R.S.


(2)  Although Sally Misare testified that she “became aware of their unregistered status around 9:30 and asked them to leave,” the weight of the evidence is to the contrary.  Jody Fendrich (my client)  testified that Kelly Schnase and Scott Lamm left, instead, of their own volition, to attend to the AUCR ballot box outside.  Sally Misare never approached them, never told them to leave.  Also, both Jody Fendrich and Cindy Parker testified that they had been required by Sally to fill out watchers’ appointment lists and become certified the day before the election, so that they, in turn, asked for copies of the other side’s watchers lists, while they were at the polling place–and Sally provided them only the certificate for Don Jones.  Plaintiffs’ Book 3, Exhibit 1.  Thus, in Plaintiffs’ amended complaint in this matter (par. 29(a)), they put in an allegation about persons functioning as watchers in the election who had not been certified as watchers.  On December 22, 1999, some time later, Ms. Parker and Ms. Fendrich were reviewing the election records and discovered the “list of persons to be appointed as watchers” for Diane Evans, the chair of A United Castle Rock, which included Scott Lamm, Kelly Schnase, and eight others.  So this was now the certificate of watchers.  It was attested to under oath by Sally Misare.  It was from this “certificate” that Plaintiffs for the first time learned that these “watchers” were not registered to vote in Castle Rock.  Plaintiffs had no way to know they were not registered voters, before–they did not know these persons’ names or addresses.

The certificate of “watchers” attested to by Sally Misare constitutes a false certificate filed by the clerk, in violation of Sec. 31-10-1515, C.R.S., which states:

Violation of duty.  Any municipal election official or other person upon whom any duty is imposed by this article who violates, neglects, or omits to perform such duty is guilty of corrupt conduct or any...other officer authorized by law ... who knowingly makes a false certificate in regard to an election matter commits a misdemeanor ...

The issuance of a false certificate by a public official is also a felony, Sec. 18-8-406, C.R.S.  

The clerk had a duty, first, to prohibit these operatives  from handling election materials during the voting, since they were not registered electors and not permitted to function as “watchers”; and  she committed the additional offense of making and filing a false certificate which named them as “watchers,” after the fact.  These activities constitute violations of Sec. 31-10-1515.  We have additional deposition testimony from Scott Lamm and Diane Evans, as well as Sally Misare, about how this certificate came to be created, and there are wild divergences in what they said.  I believe you should investigate filing perjury charges against them, as well, therefore.    Violation of laws requiring maintenance of a pollbook.   Several different statutes deal with the important requirement that a pollbook be kept during the election.  “Pollbook” is defined in pertinent part as:

... the list of voters to whom ballots are delivered ... for the purpose of casting their votes at a municipal election.  Names shall be entered in the pollbook in the order in which the ballots are delivered at the polls ... for the purpose of casting their votes.

Sec. 31-10-102(5), C.R.S.  Also, Sec. 31-10-605, C.R.S., states:

Judge to keep pollbook.  A judge of election shall keep a pollbook, which shall contain one column headed “names of voters” and one column headed “number on ballot.”  The name and number on the ballot of each registered elector voting shall be entered in regular succession under the headings in the pollbook.

In the Castle Rock recall election, no pollbook was kept.  Instead, a registration list for the county, which had pre-printed names and addresses of voters, in alphabetical order, was used.  Plaintiffs’ Exhibit 3, Book 3.  Sometimes, the judges of election would put their initials by the voter’s name, and sometimes they would not; there is no rhyme or reason to what was done.

The pollbook is used as a check for many different numbers arrived at during the election.  When ballots are counted, for example, the number must match the number of names entered on the pollbook.  Sec. 31-10-610, C.R.S.  (This comparison is required  also where electronic voting systems are used, Sec. 31-10-809, C.R.S.)   If it does not, there is a procedure for determining which are the “excess ballots” which will not be counted.  It was impossible from this pollbook, however, to determine the number of voters who had come in, short of manually counting the number “lined through” on each page of a 239-page list.  Thus, that comparison of ballot numbers arrived at, and segregation of the “excess ballots” could not be done, and was not done.

The requirement that a pollbook be kept is mandatory.  The clerk’s failure to keep such an important record during the election, as required by the law, constitutes malconduct and violation of a duty imposed by law, a criminal offense under Sec. 31-10-1515, C.R.S.

s.   Violation of laws requiring independent counts and checks be done by election judges.

The election judges at an election have several functions which are to be carried out independent of the clerk.  By dividing up election responsibilities in this fashion, rather than reposing all such functions in a single official, the statutory scheme ensures a true result will be reached.


Election judges are required, by Sec. 31-10-613(2), C.R.S. to:

make a statement in writing showing the number of ballots voted, making a separate statement of the number of unofficial and substitute ballots voted, the number of ballots delivered to voters, and the number of ballots returned, identifying and specifying the same.  

All unused ballots, spoiled ballots, and stubs of ballots voted shall be returned with such statement.

In the October 26, 1999, recall election, the election judges’ functions required by this statute were appropriated by the Clerk.  Plaintiffs’ Exhibit 7 (the last six pages, entitled “Ballot Accounting Form”) shows that the Clerk herself actually typed up most of this form, inserting her own numbers, the day before the election.  She also inserted the handwritten numbers which appeared on these forms.  On election night, she gave the forms to the judges, completed in this fashion, and made them sign them, according to Jody Fendrich, who was also present.

Thus, there was no independent determination by the election judges of the number of official ballots received; the consecutive numbers of these ballots; the number of ballots issued to voters; the number of spoiled ballots; the number of damaged ballots; or the number of unused ballots, since the Clerk herself inserted these numbers before the election was even held.  Moreover, there is no determination, at all, of the number of ballots returned and number of ballots not returned: these spaces are left entirely blank on each form.

The election judges have other independent functions which also were not performed by them.  It is they, for example, who were required to keep the pollbook; yet they were not supplied a pollbook by the clerk, only a registration list.   In addition, Marcia Ivarson, the head election judge, testified that, the evening before the election, she signed an affidavit that she had received the sealed packages of ballots and other election supplies, along with the registration list.  However, she then relinquished possession of these supplies, acquiescing in their being locked in a closet in the rec center overnight. The only person who had a key to this cabinet was Sally Misare!  This relinquishment by Ms. Ivarson of these sensitive materials to the clerk defeated the statutory scheme for separation of functions provided established by Sec. 31-10-206(2), C.R.S.  Finally, Marcia Ivarson had no recollection that the ballot box was turned upside down, to show no ballots were inside,  in the presence of all the people assembled, prior to the opening of the polls.  The statute requires that the judges perform this function. 

Thus, again, the Clerk willfully violated a number of important, mandatory duties imposed by law, criminal offenses under 31-10-1515, C.R.S.  

t.   Failure to preserve, and tampering with, election records.  As discussed in connection with the absentee ballots, Sec. 31-10-616, C.R.S., requires the ballots cast in an election to be preserved intact in the ballot box, unless needed for an election contest; and requires all other official election records and forms to be preserved for at least six months following a special election.  There are also criminal offenses for the destruction of ballots, including Sec. 31-10-1511 (stating that any election official having charge of official ballots who destroys the same, except as expressly permitted by law, commits a misdemeanor); and Sec. 31-10-1512 (stating that any person who willfully defaces any ballot commits a misdemeanor).  

Other evidence of tampering is rooted in the Clerk’s assertion that there were three “spoiled ballots” during the election.  If the voter spoils a ballot, he or she hands it back to an election judge and gets a second one.  The ballot spoiled should still have a stub attached–but none of the putative “spoiled ballots” presented at the hearing did.  The stubs had been removed from these ballots.  Moreover, Jody Fendrich testified that, in her and Cindy Parker’s review of the election records on December 22, 1999, all ballot stubs from the polling place election were consecutively numbered, there were no numbers missing, and there were none marked “spoiled.”  At the time of the hearing, however, two stubs were missing from the ballots offered by Defendants to prove the existence of spoiled ballots; and two others were marked, in pink highlighter, “spoiled.”  This is more evidence of tampering, particularly in light of the Clerk’s having filled out the “Ballot Accounting Forms” in advance–on October 25–with a definite number for “spoiled ballots” typed in for each district, on the form, a full day before the election was even held.  Plaintiffs’ Exhibit 7, Book 3, pp. 810-815.

Finally, the clerk’s testimony relating to preservation of the ballots following the election was that they had been kept in a box in a vault in Town Hall, the door to which usually stands open during the day.  This does not comply with the requirement that they be kept in the locked ballot box, which cannot be opened unless the election contest judge so requires.

Other discrepancies relating to the impoundment of ballots are that, even though we know Matthew Fitzgerald had 11-12 ballots in his possession at noon on October 26, the delivery times noted by the clerk for ballots he delivered that day include nothing from 10:40 a.m. until 6:45 p.m.  As mentioned, Janet Turbett testified that she took ballots Matthew Fitzgerald delivered to Town Hall during the day “back to her desk,” for unknown reasons, instead of signing them in immediately.  There was something very weird going on here which should be investigated.

4.   Offenses by “A United Castle Rock” and Rick Reiter.

Offenses Relating to Absentee Voting.

a.   Delay in the delivery of ballots and delivery of voted ballots to unauthorized persons, as well as to a box.  In par. 9(m), above, the facts surrounding the maintenance by AUCR of its own ballot box in front of Town Hall on election day were set forth.  There is a provision in the statutes  that a voter may deliver his or her ballot to a “person of his choice ... for mailing or personal delivery to the clerk.”   Sec. 31-10-1004, C.R.S.  However, a “person of his choice” does not mean a box, and Jody Fendrich testified that the AUCR ballot box was unattended several times during the day.  There was no authority for voters to put their absentee ballots into this box.  In addition, the person watching the box changed, from one Kelly Schnase to Scott Lamm; and the box was removed and ended up in the possession of Matt Fitzgerald at least twice during the day, as set forth in par. ____, above, so the delivery was not “to the clerk.”  These numerous intervening events and people between the voter’s placing of his or her ballot with the “person of his choice”–if these operatives can be called that (particularly when Kelly Schnase said, on the videotape, that she worked for the Town)--and its delivery to the clerk constitute violations of the absentee voting laws.  The statute does not authorize multiple “hand-offs” of ballots from one person to another.  While the person making the initial pick up may be a “person of the voter’s choice,” the voter has no knowledge about the chain of  persons who, in reality, handled his or her ballot.  Indeed, approximately  80 absentee ballots were never accounted for in this election.  What happened to them?  Did Reiter’s people handle the ballots of people they knew supported the recall, which they secretly threw in the trash?   They very well could have.

Another instance of delay in the delivery of ballots and of “multiple handoffs” caused by AUCR arises in connection with the facts detailed in par. 9(m), which discussed the impoundment of ballots pursuant to the TRO on election day.  The manila envelope into which Sally Misare had put the absentee ballots she contended were subject to the TRO (because they had been deposited into the AUCR ballot box) was opened in court during the hearing.  Among the impounded ballots were the two ballots of Pamela Cox and her husband.  Ms. Cox testified that she had made use of a “courier service,” which was AUCR’s service, advertised by means of a yellow-cardstock notice its people had placed in her mailbox the Saturday before the election.  This notice (a doorhanger) is Plaintiffs’ Exhibit 32-B.  It warns voters not to put their absentee ballots in the mail, since they might not arrive in time to be counted.  Instead, it advises voters to call “Matt or Scott” at the phone numbers stated, so that one of these individuals could pick up their ballots and have them timely delivered to Town Hall.  In Pamela Cox’s case, her two ballots were picked up Monday morning, October 25–the day before the election–by “Scott.”  She said Scott came to the house at 10 a.m.  Yet the Coxes’ ballots ended up being impounded, putatively because they had been placed in the AUCR ballot box on election day, October 26--a full day later.  Their ballots also state on their face that they were “delivered by Matthew Fitzgerald,” who was not the person who made the pick-up at their house.  Ms. Cox was stunned, at the hearing, to learn that someone other than “Scott” had apparently delivered her ballot to Town Hall; that the ballot had been delivered a day after it had been picked up by Scott at her house; and that it had then been impounded along with ballots which had been put in the AUCR ballot box, so was never counted.  She had no knowledge whatsoever about this irregular “ballot box,” and did not authorize her ballot to be put inside it. 

Again, any person who delays the delivery of ballots or removes any ballot from the polling place, or who aids, counsels, procures, or assists any person in doing any of said acts, commits a misdemeanor under Sec. 31-10-1512.  Matthew Fitzgerald, Scott Lamm, and Rick Reiter are all guilty of this offense.

PART II: THE “HARD” OFFENSES.
We are deeply concerned about the following incidents and conduct.  We believe there was fraud in this election on a scale much wider than we have been able to discover.

1.   Sally Misare’s likely disposal of UCCR’s applications for absentee ballots.  Sally’s records show that she never mailed out an absentee ballot in response to an application made on a UCCR form after October 15, 1999.  Defendants’ Exhibit R.  In the meantime, she shows that she received applications for absentee ballots on AUCR’s forms, and mailed ballots out to these people, until the last possible minute (October 22, 1999).  As discussed, she took a host of other unorthodox measures even after that time (such as permitting them to deliver ballots in the utility drop box) in order to give as  full a voice as possible to these voters. 

We know she must have been throwing our side’s applications for absentee ballots away, therefore. My clients testified that their campaign was in full swing, and they handed out probably 200 applications for absentee ballots between October 15 and 22, to people who expressed a desire to vote absentee and asked for an application.  Cindy Parker testified that a gentleman called her after he had mailed in his application for an absentee ballot, frustrated and upset because he had not received a ballot back from the clerk.  Thus, Cindy drove out to his house to take him another application.  She may have his name in her notes (but was unable to find it at the time of the hearing).  

We believe this is the real reason we lost the election.  Sally was, again, using the fact that materials came to her in the mail as a cover for her activities, so that she could act as if they had never come at all.  I am fairly confident that, if your office summoned the deputy clerk, Janet Turbett, in for an interview, and particularly if it threatened her with prosecution, that Janet would “spill the beans” on this and other misconduct of Sally’s, even if she herself was engaged in it.  We never had the opportunity to take Janet’s deposition, and we could see, from her demeanor when she was waiting outside the courtroom to give her own testimony at the hearing, that she was extremely nervous.  Please contact her.  We will not object if immunity is granted her, as long as she tells what she knows, particularly about the collusion between Sally Misare and Rick Reiter’s people, as well as the incumbent councilmembers.

It is likely Janet knows what was going on with everything.  There was other evidence of collusion between Sally and Reiter’s people.  We were unable to serve Rick Reiter with a subpoena, at any time.  He just disappeared.  We also failed to serve Matt Fitzgerald, whose parents were colluding with him to avoid the process server (i.e., the parents would tell the process server, who had called from the security gate at their community, that he was at home, and invite her to come up to the house; but he would go out the other way while she was en route, because he always happened to have “just left”).  The only one we succeeded in serving with a subpoena was Scott Lamm.

What we learned from Lamm was still of interest.  He said at his deposition, for example, that on election day, Matt Fitzgerald met with Sally Misare in her office before the polling place opened.  This meant he must have been there with her around 6:00 a.m., since she later met the election judges at the polling place and they tested the voting machines, etc., before the poll opened at 7:00 a.m.  Scott Lamm later changed his testimony, when he saw I was interested in that point.  What we want to know is, what were they doing?

2.   Possible wide-scale forgeries.  We believe large-scale forgeries may have been going on in this election.  As mentioned, we could afford a review by our handwriting expert of only a handful of materials, so we chose the ones that, to us–as laypersons–looked like the signatures were markedly different.  We did not think about the possibility of tracing, where the forged signature would be identical.  Andrew Bradley told us that, to investigate whether signatures had been traced, he would need to inspect originals, because, under a microscope, it can be seen if the pen leaves the page, etc.  This was too expensive for us to have done.

We would like such an examination done by your office, if possible.  The turn-out for this election–which was a special election held on an odd day–was far greater, as I recall, than any turn-out has been even for a regular municipal election.  (I have not actually found my figures for this.)  In particular, we are wondering about the use of the petitions that Reiter’s operatives were circulating among the voters: his people went door-to-door asking people to sign these “petitions” in support of the incumbents.  The petitions had no legal effect.  We now believe the purpose for them may have been not merely to identify sympathetic voters, but to obtain their signatures.  The petitions themselves disappeared; at least, we were unable to obtain them.  Scott Lamm was served a subpoena duces tecum commanding him to bring them, but said he did not know where they were, and we never were able to subpoena Rick Reiter.  I frankly wonder if there is not a light table at Reiter’s house, on 38th Ave., and whether massive forging of election materials, including voter signature cards and absentee ballot return envelopes, was not going on there.

We also believe it likely that, as to the forgeries of absentee ballots committed by Mary Ann Niblack and Carolynn Kranse, that they were solicited by Reiter’s operatives.  Scott Lamm testified that he and Matt Fitzgerald spent a lot of time in District 7; it was the closest election (and was definitely stolen).

...

On that note, I will end this.  Please feel free to call if I can answer any questions, at all.  Thank you for giving it the attention it deserves.


VERIFICATION


I hereby attest that the foregoing statements are true to the best of my knowledge, information, and belief.
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Subscribed and sworn to this _____ day of March, 2001, by Alison Maynard.
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Notary Public

My commission expires:

	�The numbering of Plaintiffs’ exhibits is a little confusing.  We originally had Books 1 and 2, which contained exhibits numbered consecutively 1 through 31.  We then had a Book 3, which had exhibits numbered, again, 1-8.  Thus, where I am specifically referring to an exhibit which is in Book 3, I have said so.  


	�This designation also constitutes a false certificate, therefore, in violation of 31-10-1515, C.R.S.  The clerk testified that “in person”meant the voter came in personally to vote at Town Hall during the walk-in absentee voting period.


	�Our opponents failed to make the timely filings reporting contributions required by the Fair Campaign Practices Act.  However, because the undersigned could not commit any more time to this matter, she told her clients they should prosecute it themselves with the Secretary of State’s office, and they did not do so.  We are out of time to complain about those violations of law under the FCPA, therefore.





